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FAlolmy, MAdEAY ALY Fustd goo] EAs: 4

1) 7Zluttell tisfA+= Elaine Hyshka, “The Saga Continues: Canadian Legislative Attempts
to Reform Cannabis Law in the Twenty-First Century”’, 51 Canadian J. Criminology &
Criminal Justice 73 (2009), 739 eola}; 37w, “Huiete] iutz v st gk A7, =
Toragstal v A26A 2%, 2017, 241 0] 8} H=x.

2) AP EYolFo A= 19963 FudddHoe R 19969 o 58 v} A& (Proposition 215)
o] A=At} Compassionate Use Act of 1996 (California Proposition 215), Cal. Health &
Safety Code § 11362.5.

3) "= thafAl+= Dean M. Nickles, Federalism and State Marijuana Legislation, 91 Notre
Dame L. Rev. 1253 (2016); 374 7], “"=¢] dintx ¥ 34 L Fo AH A7, &=
AEAT A17TH A25, 2018, 291% o]3F F=.

4) Zdo thafA+= Jakob Manthey/Jirgen Rehm/Uwe Verthein, “Germany’s Cannabis Act:
A Catalyst for European Drug Policy Reform?”, 42 Lancet Reg’l Health Eur. 100929 (2024).

5 dHEd&@zo taiAe oA, “gintx st =4 w57 ddas Abdle] vl FEy
AT A5 A2%, 2017, 2569 o]k AT, “UEH= divk &N o B2 A
FE FHoR FAAGAT A28 A435, 2024, 351 ©] 3}
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He HAes BFoR Yoprta gtk ofZ|zte] AR wvtE A AFAH EE
g8 AMES FEdte 2AYS Hola glow, 53 dolZesEstad WAl
HE FA ALA FGel Ao AES F &ty

ol d HAH FIFE divtze] id A2 W, F unlze AFHE AFLE
a, AR AEA 9 AE A v S adetee Y 2=y vk owt =
Zhubeh AL AL A wf o] thE A, FAlFeFde] o FE o]t WA R Aeldt
o Al Frell Aozt Ak, ol g wWEol A, Zare]l AyAHaet Hayge] &
P JpH o] v Fo] vtz AEye FAAHH AL o9 AGHLEIE A
HE Fert Ak

. &8 =719 divtx A4E 3d dH H

L ov=e A &3
(D) \F Aggde] 43

2 Q1A Aol glom, AR
ofgt dimtx TAE AHA SR &t PES Holgo AW Ao divtx &
ok & 4 5 A H (Controlled Substances Act)ol]l <7 3}=dl,
otz A3 M FAE 948 2AZ 1 BHZ BREe Urh10 Aoy
o in} #&H hEF B E Gonzales v. Raich, (2005) AFAIDE & 4= it} o] A}
Aol A ofsta ZAe] thufx AMES 3 &g A EYolF WHEC] AT E B
-2 & S48 ABHS A8 7 d=A7F A4 HA A%

o]

WS FuA sk, v

I

MAS A %8 (Commerce Clause)o] W& e Z
AA-NAA FEA Y FON) W etz Al AR A A g e A AdelA FALH o R
A F vk JASEA T ) ojstA LA ow F GH §7tE ol A -

6) TFHolo tEiA = A AA o5& divt d}EE FA, debd A g2,
https://www.biotimes.co.kr/news/articleView.html?idxno=7610 2025. 11. 15. 344,

7) Al Fo thEl A= “Cannabis legalisation in Mexico: an explainer”, 23 March 2021.
https://transformdrugs.org/blog/cannabis-legalisation-in—mexicoan—explainer 2025. 11. 15. 7 44,

8) ZEH|olo] ts]A+= “Transnational Institute, “About drug law reform in Colombia”, 30
August 2014. https://www.tni.org/en/publication/about-drug-law-reform-in—colombia 202
5. 11. 30. 4.

9) “South African legislative overview”, February 2020. https://www.nortonrosefulbright.
com/en/knowledge/publications/f57eble2/south-african-legislative-overview 2025. 11. 15.
A

10) Plsroll A= A Aol A 1937 “wh] A (Marihuana Tax Act)”& A7 stH Al o
s A AFPY. o] 1970d v AW Al k&R (Controlled  Substances
Act(CSA))E AAQste] divtzx& 7V F54d0] v A= vteko = X A3tar oY A}
48 PAAESEA X P

11) Gonzales v. Raich, 545 U.S. 1 (2005). ©] o WA= Ilya Somin, “Gonzales v.
Raich: Federalism as a Casualty of the War on Drugs”, 15 Cornell J. L. & Pub. Poly
507 (2006).

12) ©]# 3 Gonzales v. Raich #29] =A% 2 W&o i+ https://supreme.justia.co


https://www.biotimes.co.kr/news/articleView.html?idxno=7610
https://transformdrugs.org/blog/cannabis-legalisation-in-mexicoan-explainer
https://www.tni.org/en/publication/about-drug-law-reform-in-colombia
https://www.nortonrosefulbright.com/en/knowledge/publications/f57eb1e2/south-african-legislative-overview
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At e AR FelAs FEHA 2] divkx Abgel did g st

T AR gl e vk ok b diEmAQl Abdlvh el agkE diE 99 Ravin

v. State (1975) A5olrh L7}

privacy) & Bat=dl, F tiH Y2 Ravin ARIA “*o* 0101 X}71 A OPOHH N

o2 ARgEtE 2] vhesuE 24 Fdske A=

3ol o& Rodvn ddsigit Hee Apdde) 99, =

Mol 7hAE ALALS AdxsuA, oldd AAdA FAE = FEstew F

A7 A5Y la S
H i X

Chal Hotoh A

¢

3 T2 I Q(state’'s compelling interest) S Q=& oF 3t
e BAgol A AFHE A At FAE AES A

m/cases/federal/us/545/1/ 2025. 11. 15. 74,

13) Leary v. United States, 395 U.S. 6 (1969). o] ##E ttE E3I o7+ Richard D.
Pullman, Leary v. United States: Marijuana Tax Act - Self-Incrimination, 23 Sw. L.J.
939 (1969).

14) ©]213+ Leary #ale] AAE &2 W&o thalA = https://supreme.justia.com/cases/feder
al/us/395/6/ 2025. 11. 15. 73 A.

15) Ravin v. State, 537 P.2d 494 (Alaska 1975). o] &-AA L xvt5 g TP
ZalolB Al Z3H(Alaska Const. art. I § 22)& 7= A9 F7 W nwgdiy A2
Adets Y2 gdelgtn AA sk o] HAL v HxE FAY s dvtx J)
QAAgo] AR WEHE AtdE HrbAch ik o] BA o]Fo %ngo/\oﬂ}q.q A}-gol L}
AP & A FAHJL o] B E UE T2 Janet Knight Breece, Note,
“Ravin v. State: Marijuana Use in the Home Protected by Right of Privacy”, 7 N.C.
Cent. L.J. 163 (1975); Jason Brandeis, “The Continuing Vitality of Ravin v. State:
Alaskans Still Have a Constitutional Right to Possess Marijuana in the Privacy of
Their Homes”, 29 Alaska L. Rev. 175 (2012).
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16) ©]2 3 Ravin #HZ29] A3 4 W&o thsA & https://law.justia.com/cases/alaska/su
preme-court/1975/2135-1.html 2025. 11. 15. 7 4.

17) Commonwealth v. Leis, 243 N.E2d 898 (Mass. 1969). WA} = i L& gl s} &
AL dHGY Edom ANG s e FEE wFEa, A B9 HES
AU A Foll &3trha FHAISEATE o] Ravin &4 o] Aoz FA] vlo 5+ HAE
< QA= vlsh AFE e ARE dA-sHA] Zodh

18) BVerfGE 90, 145 (1994). =< Awdiide] o] Azl AA#S  https/www.bundesverfa
ssungsgericht.de/SharedDocs/Entscheidungen/DE/1994/03/1s19940309_2bv1004392.html 202
5.11. 15. AA.

19) = mheby A1292(829 BIMG) 5

20) =< 71 41002 A|13(Art. 100 Abs. 1
g8 e HES Adelgta AstE Agde AAE BAst L, 23] F()

Hafol #g ol AHEA Hsto] #IS A= 1 Fo HAe ZA, :Lﬁ | O]
R ’DOH"ﬂ sk lojgtd AWAUA AL A S Falojof g
21) W% AW s s 2 BvL 43/92.
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°of YFHE AHoEZRE vEHJE=, i HAS L3 Lot et Ze vt
WS PAH S Flo] HedAd ofZdrta A A s, Yoyl 4w fivtx
MA&A e &4 FHS Fiasts 3lo] YT dHd et LAE #1785
Ak AR AT LT 19949 49 289 AACA divtx #HHE FHALHH 23 AA|
© ddolgte dds dmlovw, &A% A A9 ARSE FAATE Aol viEF
stths FHAo Tad Aws AA AT

AH PEES (a) 43S Yadd @] Cannabis®t Adal= Zlo] 5

(Gleichheitssatz)22) $J4HF1 %] (b) A H(geringe Menge)2] A7] Al (Eigenverbrauch)
S dEHow YaAWHEE Aol Y FALH(Ubermabverbot) HlElAde] 3
(VerhéltnismaBigkeitsprinzip) 2 FJAPH S H =+ 9 = (Ultima-Ratio-Prinzip)
o wkal=x], (c) ol7b 2471 2 A A (Selbstbestimmungsrecht) 3 4 wkz s F o] =4
(allgemeine Handlungsfreiheit)23)ol] B] o] dFo] “Z=Fof dlgt @] (Recht auf
Rausch)”7} 9178 = ojof at=74 55 AHo=E A7|gvh2d

AAHAIAAE 19943 39 99 A7 (Cannabis-Beschluss)ol Al th&3 o]
ok AR, dEEAY Aol tiste], mFHBMG)E AWA dintx 4=
Melel A B 3Z(Schutz der Gesundheit des Einzelnen), #4d HI

(Jugendschutz), W dAe AF-FEFEE(Schutz  der Gesundheit  der
Bevolkerung)et A2 d 58S Fgcta Bt weba HAIE dintxE &
- Uzadyd G & FE A o] f(sachlicher Grund)E ZH=thal O}E‘r.%)
A, ‘= 5t A 2" (Recht auf Rausch)ol thalo], 7]E A dukz 3 F o
A-r207F QA BAAE = AL QAASIHA R, A7) a3 A2} E44A 8
77 dA A o gltke on e A EAY =R dAHA &e
HA A A71EG- A7 AR I FAA- Aol tiete], “27]
A5 st B9E W7 A =7 YT 4FHA
2 RS wol vt stk AT 5, A A 3k
AP A 3] B d 2] 7 (strafrechtlicher Paternalismus)< A gt& ojof st BEE 3

g ch2n

éﬂ
o

o
o
=)
Rt

%
2
r_.J

A, 59 32 (Gleichheitssatz) AAMS ##A 0}0%, dFE-UFELS B o
vh(Cannabis) ¥t v (BIMG)d & A - A el= Zo] 7| Z2HAY HsdRB Ho 9k
olgt= Fgol WA=, Cannabis®] 91880 #3 H7F 2 FAXFGAA 1A

22) 5<% (Gleichheitssatz), Art. 3 Abs. 1 GG.

23) dukzrlel %o Af-(allgemeine Handlungsfreiheit), =7]2 3 A (Selbstbestimmungs-—
recht), Art. 2 Abs. 1 GG)

24) o] 3t W&o thalA+= Irine Kherkheulidze/Sandra Schiile-Bausch, “Zur Strafbarkeit
des Umgangs mit Cannabis zu nicht-medizinischen Zwecken in Georgien und
Deutschland”, Deutsch-Georgische Strafrechtszeitschrift (DGStZ) 3/2019, 44 o] 3}

25) Irine Kherkheulidze/Sandra Schiille-Bausch, @9 =% 469 o]3}.

26) Art. 2 Abs. 1 GG.

27) Irine Kherkheulidze/Sandra Schiile-Bausch, 29 =i, 46™ ©]3}.

28) Art. 3 Abs. 1 GG.



gubz Adel el Be 4% A AN ANE / AFT

S olf 2, ABIAA A (Gestaltungsspielraum)S FH A 1AL F5HH
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[Abstract]

Constitutional Court Decisions on the Criminal Punishment
of Cannabis in Selected Jurisdictions and Implications
for Korea

Kim, Jong Goo®

In the twenty-first century, many countries have moved toward relaxing or
decriminalizing cannabis regulations, and constitutional courts and supreme courts
in various jurisdictions have reached divergent conclusions on the constitutionality
of criminal provisions punishing cannabis use. This article examines the case law
of the U.S. Supreme Court and selected state supreme courts, the German
Federal Constitutional Court, the Constitutional Court of South Africa, the
Mexican Supreme Court, as well as the examples of Colombia and Italy, and
compares them with the decisions of the Korean Constitutional Court in order to
draw constitutional implications for Korea’s legal framework on cannabis. To this
end, it analyzes the facts and reasoning structures of the leading cases, focusing
on the right to privacy, general freedom of action, the right to the free
development of personality, equality, the principle of proportionality and the ultima
ratio principle of criminal law, and the state’s duty to protect public health.

The U.S. Supreme Court, in cases such as Gonzales v. Raich, has refused to
recognize cannabis use as a constitutionally protected right and has instead
upheld the broad legislative discretion of Congress, while only a few states such
as Alaska have afforded limited protection to private adult use under state
constitutions. The German Federal Constitutional Court, in its 1994 “Cannabis
decision,” held the criminal provisions themselves to be compatible with the Basic
Law, but at the same time called for the discontinuation of investigation and
prosecution in cases involving small amounts for personal use, thereby effectively
presenting a model of limited decriminalization through prosecutorial diversion. By
contrast, the Constitutional Court of South Africa and the Mexican Supreme
Court have adopted a rights—centered model of regulatory relaxation by declaring
criminal sanctions on adult possession and use of cannabis in private settings
unconstitutional on the basis of the right to privacy and the right to
self-determination.

The Korean Constitutional Court, however, has consistently upheld the
constitutionality of criminal provisions on cannabis, deferring to the legislature’s

assessment of the risks associated with cannabis and its duty to protect public

* Professor of Law, Chosun University College of Law and Social Science.

_2‘]_



WAL Aj2498 A2%

health. Building on this comparative constitutional analysis, the article argues that
Korean law can explore a range of legislative policy options, including the
gradual expansion of medical cannabis, decriminalization or mitigation of penalties
for small-scale personal use, and a re-examination of criminal-law-centered drug
policy; it further suggests that future constitutional adjudication should develop a
more refined framework of review based on the principles of proportionality and

equality.

m Key Words: Cannabis, Constitutional adjudication, Decriminalization, Right to

self-determination, Principle of proportionality
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[Abstract]

A Study on the Current Status and Response of
Drug Crimes in Korea

- Focusing on Maritime Drug Crimes -

Lee, Yu Kyeong® - Kang, Dong Wook™

In recent years, drug crimes do not stop at simple medication and abuse, but
even tend to spread to secondary crimes(sexual crimes, don’t ask crimes) after
taking drugs. The government is also responding to drug crimes through various
measures. However, as the government’s crackdown intensifies, the methods have
also become more diversified, and in recent years, attempts to smuggle marine
drugs by ship are increasing. According to the Korea Coast Guard, the total
number of marine drug offenders arrested in 2023 was 461, an increase of about
57% from 294 in 2022. As a case of drug smuggling through merchant ships,
marine drug crimes have steadily occurred with 100kg of cocaine in Taean Port
in 2019, 35kg and 100kg of cocaine in Busan New Port in 2021 and January 2024,
respectively, and 28kg of cocaine in Onsan Port in Ulsan in April 2024. Recently,
a total of 17 tea (4%) packaged drugs have been found, mainly in the northern
and eastern coasts of Jeju Island. As such, the seriousness of the secondary
social impact of the actual condition of drugs flowing into Korea through various
maritime routes is emerging. The general public easily encounters the opportunity
to access drugs, and if they are addicted to drugs, it can be said that the
negative ripple effect on our society as a whole in the medium and long term
beyond individual problems is very large.

Therefore, in this paper, the concept and type of marine crime and marine drug
crime and the representative methods of jettison, parasite, trading are explained,
and due to the characteristics of the ocean, various characteristics such as
cross—border, limitations, expansion, enlargement and difficulty in securing
evidence are examined, and countermeasures are suggested. First, it is necessary
to add and revise the actions of Article 3 of the Narcotics Control Act. In
addition, investigations such as expanding the investigation budget, increasing
manpower, and collaboration on marine drug crimes should be supported. In this
regard, the system for supporting professional investigators who investigate
marine drug crimes should be activated together to boost the morale of

investigators by giving incentives for investigators to actually feel it. Next, it is

* Candidate for L.L.D., Graduate School of Law, Dongguk University - Seoul.
“ LL.D., Prof., of College of Law, Dongguk University - Seoul.
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necessary to recognize exceptions to trap investigations in marine drug crimes.
Considering the special reality of hidden crime, exceptions to the controversy
over trap Iinvestigations should be recognized and discussions related to trap
investigations should be excluded. Finally, in order to conduct a smooth joint
investigation to find the base of marine drug crimes, an investigation cooperation
system such as information sharing should be established in advance through the
dispatch and exchange of investigators between domestic and foreign related

agencies.

m Key Words: Maritime drug crime, Transboundary maritime crime, Maritime

drug crime investigation
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[Abstract]

Challenges and Policy Alternatives for Introducing a
Mandatory Arrest System under the Domestic Violence Act

Kim, Haemi"

As domestic violence has become an increasingly urgent social issue, the
introduction of a U.S.-style mandatory arrest policy has been actively debated in
Korea. Domestic violence is characterized by repetition and escalation, often
developing into serious offenses. Therefore, early and immediate intervention is
critical for victim protection. However, current practice reveals structural
limitations: non-intervention upon the victim's request. Fears of retaliation, and
the burden of maintaining family relationships often discourage victims from
seeking punishment. The Domestic Violence Act’s emphasis on respecting the
victim’'s wishes further constrains police intervention, creating persistent calls for
mechanisms that can effectively isolate offenders at the reporting stage.

Mandatory arrest, introduced in the United States in the 1980s amid growing
concern over Intimate partner violence, requires police officers to arrest the
offender regardless of the perceived severity of the incident. While this system
strengthens early intervention and facilitates immediate separation of victim and
offender, several challenges arise when considering its adoption in Korea. This
article focuses on two central issues: (1) the compatibility of mandatory arrest
with the Korean legal framework, and (2) problems revealed in the operation of
the system in the United States, particularly with regard to victims' interests. In
the U.S., arrest functions as a procedural step toward judicial detention, whereas
in Korea, arrest constitutes an independent and significant deprivation of liberty.
This structural difference raises concerns about systemic inconsistency if the U.S.
model were incorporated directly. Furthermore, empirical evidence from the U.S.
shows that mandatory arrest may disregard victim autonomy, restrict police
discretion, reduce reporting rates, increase dual arrests, and fail to account for the
diversity of victim experiences.

After examining these issues, the study explores policy alternatives more
suitable for the Korean context. First, explicitly adding “victim protection” as a
ground for arrest or detention may institutionalize victim safety but it also risks
pushing arrest and detention beyond their original conceptual function as coercive

measures, thereby warranting particularly careful scrutiny. Second, the preferred

*

Ph.D. in Criminal Law, Legislative Research Officer in National Assembly Research
Service.
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arrest model used in some U.S. jurisdictions offers a more flexible approach by
mitigating the rigidity of mandatory arrest. Third, making violations of protective
orders under the Domestic Violence Act a mandatory arrest trigger could provide
a balanced intermediate response, enhancing on-site intervention while preventing
overuse of criminal sanctions.

Through a comparative and critical analysis of mandatory arrest, this study
seeks to identify the conditions under which criminal justice policies aimed at
victim protection can be justified and where the limits of state intervention
should be drawn. The findings offer meaningful implications for the design of

future policies addressing intimate partner violence more broadly.

m Key Words: Domestic violence, Intimate Partner Violence, Mandatory arrest,

Preferential arrest, Arrested in the act
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e LA Axnd = vk Fo 2@y Fabo I =3 AW, FFAHKA
A, A E x2FEte]) FAHAE JiEAd el YF o] | ojok shi=d], 7S}
2 YA Feo Frtet FIFREE AE dite FrhE Jshr] fg FEsA F
FatE oWl Mg dAHS HelEd S vk

T FAse AmE U= S FFHFEHAA= WE] A Sy A%
&, w3gs Sol o o Aol A= Jide], EAde]l dH) mE FH A4
nHE WA ZI Fodo AR e dFEE AFTs AAYU st 34 A
& HalGste Aol BAsy] gt ol AMHES, FAHoR FFEE AR
5 &3 HEHE e X AT AAEHoRE BHAS WA X JYo=A, §
A4 FHU SR E Iy = AMAA 9L g weol & Holx 7] wiie] 1
LAFES A stE A AATE oAHY o] FelA= old oH RS F537] fst
o Hd AFFEzHe HQ Bl 9ZF(Individualisierungsgrundsatz)3 ZQ H A
o] 9% (Bedarfsdeckungsgrundsatz)oll #3+ =2 AAM3] HES O], o]& 33
HlushE vy A HES FHsoh 5do A9 AWl AL HAAY A A ARS
WA A28, A2AS SAoR PAE FFERYEY AAV =3 fAksig 2™
o FEEF 3@ Fdo] 3] HE sy g HEE A E AFHY)S F5

A Apzlel 1233070, AElEA A2 ARzlel 81399706l 2 AR W@Ee] A
Wz 2FAC B Akl e WA FA BRsksle] dnkd

oA A AdelA Be mge] AH3 MY Aol WA} ofHA A
AR EAE 5Y AAYARL, APANEY 59 BeAE Bl yvEc Ba
wgel AHst AW AFol TAN PPN AN E FFe 22 vY gE
Aol e AEREE FAT AW ALAES FHOE Uvius oo Ba

® F

ZHEe & 2o yss AHEY i F9 271 SolA xgddE EZAH
(Unbestimmte Begriffe)®)o]t} M x= o] o oAld %3 (Hartefalle)o] €& BAS U3
3) AR RAARAY £FEY FF A4 #E NES A, AYFHE, 74, AF Sl B
A DS B UE SAhste] st AMFRA dit A& S SASE odd
FAR PEaee WEAH o] JareE Aste Aol ofyel Azl oslto] HE &) A

; , % ¥ 2| o}

ol A TAE g W o Y=

4) 24 A3Ado] F AARE, A =
Az mgwsl,  A8A A1ZE, 2019, 47-103
AP A A AT 2025, FzE.

5 AAch “5d Ay Fo B ¥ AlsHde 9 - AlsH BA 24S T4
o= -7 T7FHWE, Al6d A1F, 2023, 18H.

6) Zdo B4 e PAYY HHste] T Lo wEl FAPY AdE FAHY
ANFS A A g Z3 BEW AFS A4 Th Sdo| AR Fito] A Fo]
AAHE 4% 2 AFd d2-Fgo dd JFe we AEAg-de mFe 9o 4F
Az7l gebd = Ak 870 Algd B84 de A =EA AP AEH-7EH
AA, d&FDT 5ol dolA dHom ATgxIL 94D X7} Q) thek o] FeA =
Sarol A N AR R FAA AbAe] mEE A £ HUF s)Fe 9F itk AT

S @ A Hart FE FF809 FHoA BAS L vk FE ndle] 5d ALg

H
Qo) Algy #4 AT AAWAS QD
W 0RA, Y Al Bd a7,
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I oNEg dH e Adel oHA vlstEAE et Ak 234 gt
ojabe] 2g2 v hdsiAl EAsta sl E Wiety] watel] ARSRE ol
Sxioly mapel e S A ek Edel I FAH B2 F59
TE VT vhxwo R Hdle] Ay x5 da we] o] Yt &4
o7 AdHE Fdel =9 dne AES T A, AEd 9F ¥ ARG
Fol 7 B werad] i Hee 833 53 o INE, A2 T
A S AR

L 59 A5%zYd e wge 439 Agd =A% 4a7=

1. 34 g 234 #438 A8y 259%F

U AdAH AT LE FHl dig HA A 5o BAAY #Hyete, 28 B
2ol 9= (Bedarfsdeckungsgrundsatz) S 2319 ] (oberste Maxime)2 733
0.0 5 V]EHe dEds AWy g At Ags @ AgE A9 78
Ao R At YA FAT, 5 ALAPAANE 55U 7]E2HG A =99
BAANZE A1dha A3 =7 98 (A20% Al1dhe] AdS Este] =RleA A
o] AgrFEs 4T w7 A9 o E AW M ES S8t dAsta 9
th ol& w@d] ARAR] WA HITS ou|sh= Zleo] ofyEr FdARl AgE <l
Aot Ao REZA, B g A9 AgAd o dAHAdE JhesithY HA
o] ALFFES T4 72 A BAS Fste] BAE e, ol 17k A4
AE, 24, o5, 7HAET, FA4, ¢, A8 a7 = JAAAY FH] Thsd
ALE], T8, AR A Hroll o] HAge] HoE HASE S X2FSTHI0 Q7] &9
of Aute HA AgdpFo R BRE JMEAQ VEAS 717 Ao AFEo] H4

T2 Fo #4a A FAY A o AFdAE tUFEA &3 v AT FAE v

FAATH ARSI R-x] o8 Fo] 236 A8E BEEA Jde] ddoX I AdA = AT

o] drty AR $& AFE HET gyt 59 LZEHJ-HZEZAFT FASHY

o] <t} ek (Anna Hyla) ¥Aell wE 5 A3 A Fof 8719 sialeA] A= 7t

A4 E = o A gle o= HRlth oo #3k AAg =9)+=, ¢hh dek(Anna Hyla),
‘B3 woldel dlMY Asidde] 987, A RAgHAT, A4 #2235, 2025,
264-282WH ZH=x.

7) Knickrehm/RoBbach/Waltermann, ¢t2] 2 SGB II § 20, Rn. 18.

8) BVerfG 12.5.2005 - 1 BvR 569/05, NVwZ 2005, 927 (928); BVerfG 9.2.2010 -
1/09 ua, BVerfGE 125, 175; BVerfG 511.2019 - 1 BvL 7/16 -. 9 ZAE T FHA, A
A 248 Of U =To2e os 5d ZFx oA, "AdA 1 kS o)
2AE B AGFE - 59 A HALe] AAlFe @ A gofo] #ek 2
d SdAUHA AT Ao U HEE FHo 7 Tojgdxgistu W=z, A
159 A2z, 2010; @A, "5d A3 R Aot ko ¥ A @ L3, TAL
ARAAHPAT, AldE A2E, 2012, @2, "AExzA Eoldl Al AT A7 9394
- 54 AdAHAA L HZ2BVerfG, Urteil des Ersten Senats vom 5. November 2019 -
1 BvL 7/16)° gt 2ME 4= -7 A EIHAT, A11d Als, 2022

9) Knickrehm/RoBbach/Waltermann, Kommentar zum Sozialrecht 8. Auflage 2023, SGB 1I §
20, Rn. 10.

10) BVerfG 9.2.2010 - 1 BvL 1/09, NJW 2010, 505 Rn. 135.
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Mol AAA WRE wARE PNoE FHY WA YTAS Ftel mygHoop
&} 1D

2. A BE sFod B A I AR 1 FA

A A Qo] Als|EalA A Aol FahE T}

Wt HA AE £ FAsE AR AgHonw grRzaie T FLE
ZaEol gtFofof 12

|, ojw Wag A5 ¢ e A-ALe Wt

B 27 g, ol #3 AWA HAle dEA

o] AF3t Aol o X|(Gestaltungsspielraum)ES 1 sfoF 3t} o] st EA= 27}

1 oo

u

o I
i
N

T BAFES H (@EETe] ohd) WEA & dd dAd
2 247 (zuriickhaltende materielle Kontrolle)”%to] 7}538bcha kA g o} 15
ARz, SAFATE st A AFAHAAL] FAVF AYAA L5402
2 ¢ g7 "o, dxe] JHA-d#AAd FA (Kontrolle der Sachgerechtigkeit und
Folgerichtigkeit des Verfahrens)®A4 ©]S X3t} 160 AW A #2H A)20% A1
ol ZEwoE AT w dHAE ANEL A9E AL £ Bl 28
g Foles @M g FAskE d dFAAHom A A LAstolof &
1D o yolrb o]yt At d#AE I F57s e W 9 = (in einer konsistenten
2 Aol @ FHETLIY 20104 29 904ﬂ A7 oA
4

A2 o] FojZY, WA BHE A F F3A95TY 58754 (Vertretbarkeit) ol 2
HAE S8 A (Evidenzkontrolle) 7} o] FzIt}. 20108 2 9¥ o] AAoA =d AW
AP AR = FA HE BoJd Foso] B EFESAE @t Hokth
9 HANA HAAYL A3|EstA FHI AEE HA P AR FAHAH A
£ = dHE AeEg avge o] AxHA AWARSH AL o] e}
™

A

dn 2z

—

und nachvollziehbaren Weise) %
zo] AWM AT AE FFT
oM sz AF 71FOIA B

ohoolel@ Qg FUF Frolold Ay
A3 ol gk Lol o r AARFEJAT1

11) BVerfG 9.2.2010 - 1 BvL 1/09, NJW 2010, 505 Rn. 137.

12) BVerfG 23.7.2014 - 1 BvL 10/12 ua, NJW 2014, 3425 Rn. 76. %53 2 (Regelbedarf) 2]
ZALSE ARSI A A2d g Al12E 9 S % 20119 3¥E 249 WEo] EY Alx
A1 #2002 A1FdA FHishe JAED Aot AL HG9 874 YEE =5
st A=A 7 AR ARelth o] dApel A F541 4Rl 3 Al A4R1E, 15MFH 18
Al Afele] Hadd 6M7EA Y ofsS s EEE Qo uld FoEe] wAEHJLoH, F
Aol v A

13) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 151.

14) BSG 28.3.2013 - B 4 AS 12/12 R.

15) Knickrehm/RoBbach/Waltermann, el 3, SGB II § 20, Rn. 21.

16) Knickrehm/RoBbach/Waltermann, 2¢] # SGB II § 20, Rn. 22.

17) BVerfG 9.2.2010 - 1 BvL 1/09.

18) Knickrehm/RoBbach/Waltermann, 2] 3, SGB II § 20, Rn. 22.

19) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 180, 188; Knickrehm/RoBbach/
Waltermann, &< &, SGB II § 20, Rn. 22.
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) 2 Qw4 WA ddsea ol
5310l A% Aee A 449 AAE HeAck AL

g ol wel ®AE o
of shi= wolE WA om AdsA Gl o] FAPA Faddts A o
el HAprt OPQE} oAk BAZE Ak 712 AllxE Al A20% Al1Ee
Aol wel s At EY Aute ARG FF 1A #g v)EAL
PR AN A 2 A ol 54% ofF = oA gevh AR A HA
S BAsts 599 FFo] ddd ge, Aded S & AuAor spd
3} 5 o] (differenziert) 7 A 92 £ g=rtolth2h WA= <7k £ Al
AL BAdS 91 2o AR Fof A HHE F8A4 3 A H A (Tauglichkeit
und Sachgerechtigkeit)®] & WolA =22 Hdest = k. 28y o]y s W=
Z|EAe e #HrES WASE AL ofyth waba wheF 1wk (Methode)©]
ofvetd HA BY FFoE JAAHAS oo FFS HxFy FsA7= A
< AdgE 5 ) ojgd WA W] AR aeu M B Zewd o

Wt B AR U8 4 oA AR oE wAas Addsie 4

3. /Wdstel 3, AAste] AAS 1 AP A

(1) 33, FAste 384

Ao JHEAY AR dFHem {3 S (Typisierung) ¢t 7N 3}
(Individualisierung)®] #AIE Egsitt2d) giFo 2 WA= IS &2 o 49
A= F83tET A A3 4 S (typisierende und pauschalierende Regelungen)
2 olo] & = Ut} 1A A (Festhetrag) &2 ZFFAE BAsE AL 937

o7 FgEr o U7t el Au2 AAAYY BAS AT Fod= fFast
r}.26)

(2) H5933 A Y =3 #E A

o @, AAsels AAT WPA FAG gy, DPREA
1 P

=3l
H
ARE ngt Bzl f38 A5} A3

o b
Lo

i

2o

J

20) Knickrehm/RoBbach/Waltermann, %2 2 SGB II § 20, Rn. 23.

21) BVerfG 23.7.2014 - 1 BvL 10/12 ua, NJW 2014, 3425 Rn. 77.

22) BVerfG 23.7.2014 - 1 BvL 10/12 ua, NJW 2014, 3425 Rn. 78.

23) Knickrehm/RoBbach/Waltermann, ¢ 2 SGB II § 20, Rn. 23.

24) Knickrehm/RoBbach/Waltermann, 22 2 SGB II § 20, Rn. 24.

25) Adstet= He Al 'F A8 o] HAE J—ﬁ*ﬂ AT TR FEAEY AR & 28
A= B8t F33E FAEE 22 599 FAAE AFseE A 3}
T oA st 2 WMt

26) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 205 4 ?iﬂo]'fﬂ‘ﬂ A4 20104
AR ESTA AL 9 HeElE AAEEA, 9 24 oldd #f3sl, Fdste Jhs
AZE £AZF Hol 9 ddo]l Wzl v& AAES sk %D} BVerfGE 87, 234
[255f.] = NJW 1993, 643; BVerfGE 100, 59 [90] = NJW 1999, 2501; BVerfGE 100, 195
[205] = NJW 1999, 2357.
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SE&HtE AE JAASEAE, ‘9T £ la, AHHo|n d3He)x] gfe S
et #ste] A 9ol A HAAAG BAEgS A% goAFZ T w el w3
ol Aoj®l AIHA A2dL 5d 712 A =7F Aol #E A20x A1
AstE Azke] Eol| #S Alx Al FAHA gFevhal A AT EFEFA
LA ® A5-2H BAE BEo QA3 (Bedarfssituationen)ol A2l HE o
(Durchschnittsbedarf) ¥rS  HEd & Hojx o]E dojx= v A L4 H
(Bedarfslagen)oll &3k 583 Q& wkedslx] ga 97| wjiLolth.2n

MEste] oA 7|EHoR 2 AS 2A & s vE2A ASFE AE 28
Tohe WA BesdFelA Fadts Aolr] widel, JiEsEe] a9k 1A
A FFE, Adstes dAHoR FFdARA wE FAE AACF gl 2010 ©]
Aol Wzl AA 5N, 5ddFddARLE gFoz DAt A4S &l
Aol JHATE drksh, 33t 2 AAstE FAHES AR ¢ AL, oo Bty
A AgE o] YElyE 7S (Harten)®REe 2 Qlsle] AdbA <l HGdH o] $nky
= A ofdgt vk ey Al 2 FAIRA, S, o]E Qe A7
= 7FEd ) EH Tl 237 493 A2 4 (nur eine verhaltnismiBig kleine Zahl)9]
At s AT R E = Flolan FE AR g fjuke] wig- A ZEHA (intensiv) &

Ae AAZ o 2 ol PHAY FE o] o] FAHY AfFoles tE &

e,
1
> 2
o
> X
o
-
ol
ko
A
>
dll
2
2,
o2
oSt
o
o
rlr
&l
o,
o9)
o)
ot
e
5,
=8
e
e.
)
[‘_‘f_l,
ey
&
4,
( rETI.;

s
¥ (Arbeitsforderungsgesetz) A183% A1 A25, A3 A9z 3 93 Ao
of At 9 FAHEL wHolst= FEE, HolstAY 2k A= Abgol H| 3§k
b8 sk, Al AAS = Fhe] vlte] A Al FRE AFd 8] (erheblich) &) 9
SHAl AFdoe ol E 7IEWHA T B #3 A6x A1 Hs g @
S REQkTES0 19991 49 28Y = A HoA] A
= aE e Ao HHste] =AY Hrp 59
g Add Zigd ool #3d WE(Anspruchs-  und
Anwartschaftsiiberfithrungsgesetz - AAUG) A6x% A23, A43 75+, 19939 79
19 o]F2 7[EHe AfH HE Sd &3 A4zt e dH o #s A3z A1
< et doe ol E Y TS wRTE3D 19999 2¢ 2¢el= AWuSEHZY
(Bundesausbildungsférderungsgesetz, BAfoG) ¢ £35S $3 2 2 (Bedarf)ol
b EE EA 7R AR #Este], AlAUHE Ee (Kurs- oder
Zeitwert) &2 A E = G7tEdoly 71E 2k @y, (FA] 7)ol A Al F A 9

|

o

2 it
io)
rr
2 o>

e
&l
fo

27) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 204.

28) ‘Harte’, ‘Hartefall 52 A3 WA E 277} o7} ofH Udntks}
A Holy d9Ad F&L Wez st sEe A4S oudit=
THEE, ‘() Ald oz HIAE Bk

29) BVerfGE 87, 234 [255f.] = NJW 1993, 643; BVerfGE 100, 59 [90] = NJW 1999, 2501.

30) BVerfGE 87, 234 [255f.] = NJW 1993, 643.

31) BVerfGE 100, 59 [90] = NJW 1999, 2501.
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3 A15)Se F5AdHo) #E 7|2 A3x Al YvrEtE Aol W Ak 9
AL EXAES 72 JugAe] 7t duA dedAs nkekA @ £3
sto] AWE AINHEA EATIAS AZG7HA 9 22 Aol Edg FAIA7teE A4
A7) A o2 EXFO S Aol A AQd 4 dS AER, AA grial B
ATH 1970 el = 99% 9] WK FHZ Ao A A AAE AbQle] obfwl AE
S XA, o]F AHo] FEAoE WAHo A FHusA Ade FEH F
o E Foto] THEG B WA EAE Bt Atk Hol A AU

(3) A+ EQell 222 ARG BAIY 3359 A

LB A A2@ e FEFolol thik 20108 FRETH AL FH3te FedS
AAEEA 1 AE 92 3oz Hol ¥ AGS Rt Mol T AHE
7 FAeAN, HEdA Aurs AFshA ¥ V2 A T ARSI A (A20
Z A1dHe Agd Azt £ FAMALIE A1FHwrS SAR WAATE HolA
A Szt 53 1 =A0 Ao Frd s 2ASHA Rt o9 A Abdel @l
Tt AMR e EA7b Aojol st ALY HF YA flwke] w9 A ZFskA] (intensiv) &
S FFolojof ki To HAAZRAS UdnkH e AAe pAHd 93 I
oA AA Ao A E AAEEA ekokrh. Al ST Q17 & Adre HA
A BAs 93 FodAx FEES AN A5 "ayy e stusiue] A

9] (jedes einzelnen Individuums) <¢137Fe] EHS o] glo] R3E 1
A1ge, e s Aol A (in jedem Einzelfall) A A& 5o BFE AL &
T-ghoh A FA A o= FH 3 AAste] & FAE E

o AT $FS AT Folol #Ba WAL WS FA

3 1
g, dAsy ol skl AAYRS wPWA e AdE £t WS
Ao e AR A Ao SHF A ke 296 Age HAA44B
ol nAHA RAEF AAY F33%, AYH Yl A9y Bvel IFL
MAA ZE ol WA BEUH guke]l FEot wle AzehA e Aol
223 FEE Wel vkm ofsl® & Atk At Eel Awe QAT 1
ARA @A HE A 1 AAE BEAH 9we Auoh 0 24 FFelda
A7k Qe Agol7] wEolth
9 He AANT £F wA o]RE BEY W, FAL o|TE Foo] 4

] =]
oy s} T
& 7hol g9 24 A, AF 7HsAd39(Ansparpotenzial) S A 31
pZS

dof @tk Aolth FEAE AAsd Felde AF A 54 AR 2
A

e
ot
>
=2
>

32) BVerfGE 100, 195 [205] = NJW 1999, 2357.

33) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 205.

34) 54 @=o| 2w olAM, F Aokstel e $2o| Bao] ST AT A
Julel A A A5 oEE WAT + Utk AFHA BEAF AN LuE Fol:
A AAZ ohe Aot me gelow the gue Bead uodchs Held 4%
FHsgoletn Westginh. thut Euel el Aol ojulg wH F Wast dx A5l

= Ao} ottt BAL Hol WY

et
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Aolstd FFEFAAL 2 gl wel oA HitF davks vAd £ v 5
W3k Alg & (Sonderfallen)ol A 543l dotex £33 FH = HAddZ W9
°of o+ EAlo oste] Fws Wk E A ek oy 71ER A20x Al1E
A A1z A1, NE Abeldd A Q1o &6 Agre HARL FEo] T8
& A5, AT F e, ASAHRL, YAl ofd 5We der wnAd As W
030 SR A wAE 20109 A EFA AANA, AFSR A A2Ae] AAF A=
T4H 2R =(n der Regel) 71AA <l 53 dax BAETL HHAE, o9
Slol 4 17 AL ofYgHA, & FAHES T3 HANTAES AAY

HAA AL A A2 A20%] WARGS A BEFAE BEohe AHA A
24 A21z9 AAFGAA 3 F712 2 (Mehrbedarfe beim Lebensunterhalt)= &7

oz IdAA Z A (bestimmte, abschlieBend aufgezihlte Bedarfslagen)
= BAgTE o] AFHAY v om AWM AW A23% A1E3De Aa
o] (Darlehen) W29 F& T3lo] A-F9=E LA £33 5dc doE
Fek 7heAdol HEFHAT a2y A23x A1 ATz S¥H da7
7l dArHom wWAgHE folu, AEHAQ 5T Ao BAS fddds Aw to
WAl e AdshA skt o A IZMLEH o A ¢] ¥ Z(Hilfe in sonstigen Lebenslagen)
ek ARSI A28 A7BxE AEEFJAO, AEARS Ao weo] Aol w
23S AAARJ vAEA oyt ool gt A9HA AT
= gt AWAEH Y-S ARSI HA A127 AT3FRe AES ADEsE 2.8 O

AZA S E WS Wel ol A obiel WHRANE B W gAte

E
o

i)
o
N
B

o ma RrpEol Folst za%% 5 91—5«;4 o ol He @E ﬂﬂm‘”ﬁk%)
olel o=, A3 WA A2l FAHE FolES Izt £ Agre HAYL w
Fe A AT F . AL ol A3 F o] ofd 5F dao st FHA
A wol AEE 2R ok ol A A3AY woE x¥etn 8 FxA
o AF7tsA7HA nEE Q¥ A A BAE Folge] HA o] A3ke] &
Holl Aote AAYL S o ol AstA S Az 1 a7t 43 dH(erheblich)
Aol wAgt), olelgk Fr1AQd ATEe 1 Fa g4 8318 19 =%
73 g-oll vk ¥FAY gk} 39)

(4) 43 #ojx &2 54 do9 949 A R

WaAHA AL Al Hagh AL BHAGo|Ale] oefg &4 A
7<}7} *]'51 HA A2A A7z W& FEAAdA olgr 5Hs B85 B
s Folol e AT A P2 9'(in Form eines Anspruchs) <leAb#l =3

it
r o
ol
o
a2

0,
i

35) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 205.
36) BVerfG 9.2.2010 1 BvL 1/09 ua, NJW 2010, 505 Rn. 206.
37 @A= AR Al24z ARl AEe] WA Hols st v
38) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 207.
39) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 208.
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(Hartefallregelung)S #AE 9571 &S wHAHoz ATt 7| se
2010.12.31.©. 2 A3} t}A4D

AP AF L] ol FAJol me} o SHI Ao heskes Hol AT
d o] 20109 549 27 AA 7 L3 HA AL GFo HFsk A ol

2 71eF HEY A #3 WE(Gesetze zur Abschaffung des Finanzplanrates
und zur Ubertragung der fortzufithrenden Aufgaben auf den Stabilititsrat sowie
zur Anderung weiterer Gesetze vom 27.5 Mai 2010) A|3ax #1235, A|4x #A|23
(2010. 6. 2. 332, NS Fato] AFSHA A9 A21x A6 =P AT F
H w0 238 Ui A A A3 5 ogle, AHAR], 43 A o] ofd
Hek g7t EAtke & A5%9 Ade 8F A A F71E 8 (Mehrbedarf) 7} <1
Ao} 53] dld F7F 2 o7F A3Re] A (Zuwendungen)S FIA U LF-FAFS]
% 715 (Einsparmoglichkeiten)-& 1# 3l etE BAE X ¢y I 47} H
1 H8E 493 (erheblich) 2#3l= A9 ol 9% F glv F8 2 Eo’gx
o ‘Hojt ZTFEFo]d’ 37 (abweichende Regelsatzfestsetzung)ol]l #3F A}3]H A
A28 A27ax A4 oo 2 FAF FHS w2A Fud 2 i AR

Aol at= 7hA gk

A4 1d&

AAH AT L= 20100 AAAA e AAAA Al AED At AN
BEE 9% w9 AFe ¥4 A7 dds] glofAA "Aves FS adste 2F
Foldo] dig AlEHA A2@ A202 A2d, A3, A2 AT dF FIE
dete] FAPEFA A4S R o= ASIHA Ald A31x PEFE A
ALBIR A o] AbEl Ho] dYelA At o= oA HER AU d&sts
Aol AA &4, WA e AT oA Ze AS g gk Zojthae) o]

g Agsk 7] By A1z Alge 9ukE = A3 WA

A2He] BF of 3t ZIELS AEG HEHI, AFgHoR xFo]
.

FES FE2 5d dUAPARLT M2 AW Aozt stdEtE gA A
oA Holx] ke 593 HaE 7t A WHA A2A A7 e FFAAE
23 dE £ dF F95 AFeotof dvhar FAA Gt Holth AW He] o
W71 Fok Z1EW A20% A1y AgtE A1z AlgS Has A9 us] 9
st A 4L wA HAau AFFEEH AfEoor dvta WAl ol s
JTAS AFSIHA A2de] AA wel Aol Fu shol Adojof dhrhan An

40) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 209.

41) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 216.

42) BGBI. 1 2010 S. 671.

43) 2020123174 FE PG qrAgoelvh. ofefol A A se] 2021, 1. 1LFE = 234 daw
A 9o we} S daF QA= MAgo] ol Fo R

44) Aok 7t e mE: WYo] 7kt Ansparpotenzial ol A =9 gk wke} FALSE o] Foll
VRO Z ‘AF vt R WYsty, EWe wet Had e dekoly otk
ds o] M9gd Fx gt

45) Harald ThomélHrsg.l, Leitfaden SGB II/SGB XII Biirgergeld und Sozialhilfe von A
bis Z, 52, Rn. 1.

46) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 210.

47) BVerfG 9.2.2010 - 1 BvL 1/09 ua, NJW 2010, 505 Rn. 220.
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48) Bundesagentur fiir Arbeit, Geschifisanweisung vom 17.022010, SP 1I-11-1303/7000/5215.
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a7h, A
=

B3 =R o 2%, Klerks, U, Die neue Hirtefallregelung des Bundesverfaissungsgerichts

zum SGB II: Inhalt und Konsequenzen, info also, 2010 Heft 2, 56. #%. $1 45 A

, 2010,
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177-1789.
49) BVerfG 23.7.2014

|

1 BvL 10/12 ua, NJW 2014, 3425 Rn. 121; Knickrehm/RoBbach/

Waltermann, €2l 2 SGB II § 20 Rn. 26.
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al
VA PTES2) EFEd QoA nHEA F> 87 A Aoz WAt A9 FA
A PR Pes] W Hgo] == A9 Tol duAe Y dEdE Y F
o] nEslE B EE(punktuelle Unterdeckungen)S WH2H oz ZAHs A & F <l
o gy WEd 24S dElA AN Se] Fadk A Esy de REgSs 9%
THE WAoo g A gt s o g gtk A FoAHLE o] 7S 915 A
A A o] %] (einen finanziellen Spielraum fiir Riicklagen)E #|&3}l7]o] 23 AL 2
AP olop RS R =S flsko], AMSEEA d B dR3 Holss
e Zde FEES A% 24 gdom2A HAgete] FYPstes st A2 38
2 =t Al Esld "ow VEAOT BHAYE A £ AR HANG 5
ol £3817] wjiEolth AE RS HeEr HAANY FFoR HtEA] FEH oo}
sty 7288 fe Ao g xEstd A Es 4 o5 $3 52 A
FEA AR 753 = FH(keine frei verfiighare Ausgleichsmasse)©] o} t}54)

=]

Rl

AuE AR AaE 2010d ARLEA A3 ol F YWelA welHA ke

= Ak YWAE REG BY FEOE A
kv

Agol diskel, AAAF wFE A

sk dao gk F7HHQ AYw HTd
(zusitzliche Anspriiche auf Zuschiisse)S T3te] ti&s & Ao HANE w3
e 7€ 2EE8 Ao FAEE 5T B

H
i=]
A4 WES o9

it

= -1
AT hE FTAS Ak Frh

A A A2 A21x A6FS ATl “4sA dao] Ffos A2z Al
1] W& Aadezt 7idd ¢ A 289 TFHE sk 27bsd Ao F7t
ador a7dd s Weol Uk vk ol= A Aa FH O SHEF da
7hEEe sl g4 Fo2 mAd 5 QAW 294 42 el 434
oo Ao Mo FrE8E RYT davt e o] wkgd Zolth A
A A2A A30% A0l = NE ARSEel uhe} dF Aol 27hu gk Bt &
Asta, el e WAeRs BAd ¢ gl AR ATl wE Aot
delfer 7] A o] FFE Qlete JhestA ¥ A FHEL
(Mehrbedarf)7} 224 o] 74 = o] Ut

50) AFEHA A2@ A24z= A1

51) BVerfG 9.2.2010 - 1 BvL 1/09 ua, BVerfGE 125, 175 Rn. 150; Knickrehm/RoBbach/
Waltermann, 2r¢] &, SGB II § 20 Rn. 27.

52) BVerfG 23.7.2014 - 1 BvL 10/12 ua, NJW 2014, 3425 Rn. 118.

53) BVerfG 23.7.2014 - 1 BvL 10/12 ua, NJW 2014, 3425 Rn. 117.

54) BVerfG 23.7.2014 - 1 BvL 10/12 ua, NJW 2014, 3425 Rn. 118.
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III. 54 A F=HE /NEA 3o &

2
%
off

1. 54 A3 5z, dAdF=E A= A&

Ao A2 Ales= ANSIHA A12d9 A2dA A gE&skal ATk 2005
A o] A7A ALERE FHY APRAN P e HFo V2R AGA =S
AbS] -z Afole] BEo] AYPHz AER EASED AU A2He] AYgRx
(Arbeitslosenhilfe) A =& 20054 =2 =]V Aoz AFSHA A28 22 ALF
J}56) 3 Ao AA4d II(Arbeitslosengeld IDZE Egd 2
A I(Arbeitslosengeld D& 25 A273 27}
3 =, 1 w5 AA A V&Y Y A £4A5
(Nettoeinkommen)o] A& A oz 2231 9tt AxA oz ALSHA A2@e ARz
woldH ALS A A12d ] AP FE Fo A A EsHA HAAAL S T A sk
Hage] Favts BT 1452 ASole AYFE woldo] ARSI Al
1299 ARSIz Fodds 2R, vrE ALS52Y] Agos AgFxdo
I A12de] HAARY FEE k3t

o .

S ECEE e

Bz AlsEo g Eo

o
i)

il

QL

g} 50

200511 StE2= IV 718 o] % Al A3WY AAFE Fodde AEHA A12
A 2 ZFAAN 7o mERE A old Aol= At A5E Yol
JE AS 2402 FF= AFHA A2W AR ZFH e AW S (Birgergeld)s®
= AjtE A& E AFsE AF w7 g8 AEE Fx2E AL A a(§83],
3la, 31b SGB I o] 3st=r 7|2 AZRGH A= A5 wE A=A A
Aol et FAgE Fxolth 7| 2GR A A30x A2 A5sHol U= FuA

55) Torsten Schaumberg, Sozialrecht, 4. Aufl, 2022, §17 Rn. 352.

56) B A, “Hd A9+ M(Arbeitslosengeld 1) A+ A7} o5 E&@ A", A
wEHE X, A3E AlZE, 2005, 17H; 9rAH, "AAdAke} 1 7FSel digh
o] AAFFE - 59 AFHALY] AAE E ARS] Fofe] #2010 2€¥ 99 A
ARA T A U AEE FAeZ -7, Tolgtoxigigtal Ha=3], A15d A2%,
2010, 159-160.

57) Torsten Schaumberg, 22 #, §17 Rn. 353.

58) #A ALFHA A2de HAYGFEHo, § ALFIIe 20239 A9 F(Birgergeld) &=
I gAHo] MAEHSINL, ol FA FoATIEd e, AF-dn] AR AAbzAR el 7]
ZH(Karenzzeit) =% 59 ¥t k(o] BalA e, b, “SL9 AWFT =99

=0 THAAE R AR, B 4233, 2022, 106-118W Fx). 2@ 9k e

kel MY AE P A2We AINISFE] ARSI HA A12@ 2EHoR FY

S| FZE2A Y AASE AR FX3 AR o] FoR) o F 5o ARlFEHe] 2 &

AT AL HA A129 9 AS| R o EF JE8EHE AN de] o

ola, FAs] AFSH A A12W] AFRE FoldE FHgo] &Rt

59) #A Aded e AddE dAgE AR A9 123 AR Ald 3o H9 30%, vkE
AR Al Fodd AR AFo] FXE & Aoy, 20199 5 ATFAHA AL 93
Aol HAAo| wep At AR E AFstEeE ARFF Ao 30%E & A

me rlo 3 of i
B ol o
ol i, ri sy ok

o, o o

-1
- 54 AU E AT BA(BVerfG, Urteil des Ersten Senats vom 5. November 2019 -
1 BvL 7/16)] g &a7E FHeR -7 "A3Rgyds, Al Als, 137-166W
Zzx)
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7 A9E A5 AREAL oWFA ohUst: A AATelY) AN w ARE
%

AwetA FE 5 A
2. MNEAR Lo B ALHA A12@ S BAH =A =27 - A9z

(1) A A9 S5Add B3 AP FZ(A9X)

May Qe Asgd Aas A2 BT 4850, 1 ugo] giE F
e wel g ol mrh FAAA WES Hu i AEA AR
Faom Ayss, Wad 29 AW AW WEe FHow aoa

BAA A e A AgAeln FAAG A A AzA A9o)

A9x N At 9 S5 WE AR X

(1) F= AE AdY 544, 53] D2 (Bedar)02] F/F(Art), 4% B4
(ortliche Verhiltnisse)sD), 7§¢19] wi= AAFS 7 $(bei der Hilfe zum
Lebensunterhalt) 7191 & 7} AAl9 58 2 Ft(eigene Krifte und
Mittel)o] 2o Al oF sk},

(2) 3 Aol B3 FFAAY] 2% (Wiinschen)& Z3lo] A 3chd (soweit

sie angemessen sind) £FFojoF 3t} RS A Ado 9 ¢ A(stationdr) T

H
= FEQ A(teilstationar)t2 & F3lo] Ao H = g e e
WHoRE Ao s BANS F gAY T8 nAAs 5 g7l wiEed A
Ll *}Eﬂ«] S5/l wet o] Aol dasta, o] W A0S A8l wEt Al
Aitol Fol7t Sl Ag-olwt EFEo|oF gtk UdNkA o R AR Z ©HET]
J&(Trager)‘_ FFAA] aHdS wmWEE Ao HEIH  Frh H &
(unverhiltnismiBigen Mehrkosten)S FHbel = A 9ol &4 o]o uwhahA

= o
@ FHAAe aqel A AS FEAAE 2L ALY A 444

(Geistliche ihres Bekenntnisses)ZH-H E8WS & A= Al Fg5ojof

sk,

60) "Bedarf’s] Mo e ‘5o, HF FouE Wy & Qid o FelA: Wa'w wejs
At et A448E waRs 9 Fxel avadeldt 4% Agdde R
Eye FAAY =AAD, AZYBRAYANN FAE AU Bae AL WY
ofe) (e Sol ATE A2Fe FEA Do’ HelA Agsn A AL welHd
o,

M

61) 2xre] Han WA AR
s

i3
o
>~
>
o
o,
Mo ¥
o rlr

62) 17 FA GaoA B3 AE So Fuew Fuus Aol Qrstt WAL on@
oFuESR WGE FE Qo M Solske slgke] wEa Fiho] ohd FE
glo} BEALE WA Bl YA A TPt B g9 v Ao
Yr% TFHLE AL A Pk WGolE AR, FA 9 daE §
of ‘A A® EE
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A9z AlFe Ady AFel ME Fho JFoR Ausde] 5542 A
WA o Ao P9 A A oS AASaL QUked) Al WA #1278 A9z A1
oA dAstL dE AFAQ] AHLAEL A Aolnw ThE AP AAE 18 ¥ o
oF k60
A3 A A127W A9x A1 A= o
Jo 2 AAFEA A ‘Waol FHE AAG gl Do EF E3] oo uw
% El

BZ(Hilfe)o] A4 4 Bz FF9
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S o

BZ(A27Z5FH 40 Es!
Z(A47=HE 52x), S GH
t}

6ak), SWF A8 e FHL AT RE(ATETE 69
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i
fo ox N 1M

fr o & 4o

ofN =2 T kv 2 & fn 4
N
P
f
o
N
art
BN
—z
a
N
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S
BN
N
By
N
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ox
o e e R off -

=2

8 of gt}
=4 2 (Regelbedarf), &7} 2 (Mehrbedarf), 434 2 &
(einmalige Bedarfe), 5%} 2 (Bedarfe fiir Bildung und Teilhabe), 57 -1}
2 8 (Bedarfe fiir Unterkunft und Heizung) &3 o] AFEHA #1278 A3Fe] A
AlF-%(Hilfe zum Lebensunterhalt)$} AR A A48 w&- L5580 7204
(Grundsicherung im Alter und bei Erwerbsminderung)?] &
oo AFEFES olF= FQ JdoA] AEH

Aol AAF-Y VxR FExe d3FQ AWN ofyg A&EHow gqH =

ol prd

A d8E WAy A Aol v FxE2 54T o dH, A& 50 2
=

5ol 1
AFSIH A A2l g €

da's F

T HoAE Foto]l BAs FoloF st=AE A A2 2 AAE A 9
el mte Aol = st ¢4l oW Aark Ade] l=A AAsoF sha, e
I UAME o] deAeHel e Ferh Bl Sol7teAE Aok s,

Hol, dE 5o AEMA Al12d A27a
]

%9 %9 (Pauschalbetrag)ol 9|8 B 3w =% glsfof st} "o F/HE 1y
o=, 7hed FHAATE AR x o EetA 2l myAoR A 5 QA e
= durHel Alg Rz ER (A A A28 AlR A28 Y o FFY 5
e EAHo] myojof ) wEl dHoz AAA Fugre] RFo IS A
A oAM= 2 "D

=4, A" 84 F FAA #BAE dE B Y Al 8 HAA
U 52 F4 v&e] AEAS AT o on7t vk Al Al e ARk A
512 AR 9 (Soziales Umfeld)=F-E Hel "ozl o] A A

63) BeckOGK/Dankelmann, 1.9.2021, SGB XII § 9 Rn. 6.

64) Michael Grosse/Dirk Weber/Michael Wesemann, SGB II und SGB XII fiir Studium
und Praxis Band 2: Sozialhilfe, 14. Auflage, 2023, S. 24.

65) BeckOGK/Dankelmann, 1.9.2021, SGB XII § 9 Rn. 17.

66) ?1° 4 § 9 Rn. 18.

67) <1l #,§ 9 Rn. 18-19.
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(preiswert) AlAdolup FAA 4hebal A S 4= glthes) FA-dibgofoae] Ha
= oAz 284088 9AsE Aol 9H ol thut o] Ao] A A3k (angemessen) 75

2 A FH(A3BF A13}).

AR, FaEAAe] Al w8 9 o ARS| -z oigh AA e F xSt AL
HE =, B3 9F B3 A2z A1g, AT FFEA 2740 B3 A19%
A1 Sol wred=o] gk ARSI A A128 A3 AAFFNA A9 JHFEEA
(Haushaltsgemeinschaft) =% 7 A& % | (Wirtschaftsgemeinschaft) 2] ¢S AF
3 RS A9z FASET A9z M HAlE Algo] tE Algy gl
Joltp 2ol Agste theE FAdA Abe AS 252 A AAE FAGL
(wirtschaften) =4 ® Abgro] th& Abghe] o]sto] AR XS We FoE FHE =
o, grt 259 A5olu Akl wet o] Aol Z|thrbed el ghghr} o] FA LS
AE g Advk 250 A BAAFAE A FAU LA Aol e A A4
AEHE F2d AAFEE B4 T wos 1 AFge Al A7 A5 E o] ok
ghoh. FEel ol A= AR TAIZEA 9] A4l RS T Abe, dA T
golQl, &% We Al R wpzbrbA| ot}

(2) 549 F7¢ S Eo9 v

MEde] A= oo Yol AdHE Fe A4 dHs Sl vdFs 5o
o] THe woHE OY¢d H8E AFAHoE A WA A FAA SR LE

AS R A2 A7 FAEE AAFE FEAAE ALY sYY FHoR =
AAE AT F gAY T2 AT F = AbgelA AsHs F9oln Al19
Z AN 71EAQ] AAlEe T 238 Aska vk FoF H2 AsHA
A2de] e AAY 72RAGS AT Folol tg o] AAHHE A (22
E da A FAYeRZAE) Al12H A3l gt AAFEZE wAYE = Holtt
(A A2A AL A2, AR A A12d A2l A1 ok, 22 3 A2E 9
FAFANA AFE o B A3z DY o9 F9) AsHA A2 s Yt
Aol AT HA e Hx3 2 A (Hilfebediirftigkeit) wiiEol (o}=]) 4= A %A
U, AAE oA AR AEAY AE vtgE A e ARSIHA A2d A9x
A1gre] eJue A Fx 2 B-é o glol Fo7F AFE A= AFHEA A2l
2 AARZE AHGHA %L*E 70 A ALSH A A128 A4 wE A5 Y
HaR A% N2RFe A4S ASHA A28 A19%x A1E A2 wE Al

3 (Birgergeld)l ﬁf&i}(*}ﬂ A AW Abx A2 A2E).

68) Michael Grosse/Dirk Weber/Michael Wesemann, SGB II und SGB XII fiir Studium
und Praxis Band 2: Sozialhilfe, 14. Auflage, 2023, S. 24-25.

69) ¢1e #, S. 25,

70) 919 A S, 56.
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[Abstract]

The Combination Between the Principle of Individuality and
the Principle of Ensuring Necessity in German Social
Assistance Law

- Focusing on Implications for Korea’s Public Assistance Law -

Cha, Sungan”

This study conducted a comparative analysis of how the German Social
Assistance Act’s principle of ensuring necessity (Bedarfsdeckungsgrundsatz) and
principle of individualization (Individualisierungsgrundsatz) are intertwined and
implemented. This aims to improve the current reality where normative control
over benefits under Korea's Public Assistance Act is virtually non—existent.

Germany combines human dignity (Article 1) and the principle of the social
state (Article 20) in its Basic Law to recognize the guarantee of a minimum
standard of living as a constitutional obligation, codifying the principle of
individualization in Section 9 of Book 12 of the Social Code. In a 2010 decision,
the Federal Constitutional Court ruled that legislation failing to guarantee
“unavoidable, ongoing, and non-one-time special needs” not covered by
standardized, fixed-amount benefits was unconstitutional. Accordingly, Germany
addresses the specific circumstances of individual recipients through various
benefit systems, including provisions for additional needs, one-time needs, and
exceptional cases, beyond standard necessities. This has led to an active system
of remedies, with approximately 90,000 social assistance lawsuits filed annually.

In contrast, while Article 4(2) of Korea's National Basic Living Security Act
mentions factors for considering the principle of individuality, in practice, only
uniform benefit standards centered on household size are applied. By
comprehensively delegating the specific details of benefit requirements and effects
to subordinate administrative legislation such as presidential decrees and public

notices, the courts’ interpretive authority is constrained, and it is difficult to

“ This work was supported by the 2024 sabbatical year research grant of the University
of Seoul.
* University of Seoul Law School, Associate Professor.
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ensure the concrete appropriateness of individual cases through indeterminate
legal concepts.

This study proposes that Korea, drawing on the German case, should: @
clearly guarantee the right to a minimum standard of living as a legal
entitlement to individual recipients of public assistance in their diverse
circumstances; @ establish various benefit types and provisions for exceptional
cases; @ restore the courts’ authority to interpret indeterminate legal concepts;
and @ improve the public assistance litigation process in a manner that is
favorable to the plaintiffs, who are recipients of public assistance. It particularly
emphasizes the urgent need for legislative and judicial improvements to ensure
the substantive protection of the rights of recipients with atypical cases or
special needs, especially at the point where the constitutional right to a decent

life and the principle of individuality intersect.

m Key Words: german social assistance, principle of individuality, principle of

ensuring necessity, public assistance, national basic livelihood security act
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[Abstract]

Current Status of Generative Al and Law in Japan:
Focusing on Copyright Law

TAKARA Kouya'

Since the introduction of ChatGPT, generative Al has spread rapidly, bringing
to light legal challenges such as copyright infringement, deepfakes, and
disinformation. In 2025, Japan enacted the AI Act, which established a policy
framework including the creation of the Al Strategic Headquarters and basic
plans; however, direct regulation of rights infringement remains largely left to
soft law measures based on existing legislation. Regarding the Copyright Act, the
2018 amendment introduced “flexible rights limitation provisions” (Articles 30-4,
47-4, and 47-5), which permit the use of data for Al training provided there is
no “purpose of enjoying” the thoughts or emotions expressed in the work. In
2024, the Agency for Cultural Affairs issued guidelines on generative Al and
copyright, aiming to resolve legal issues within the framework of traditional
copyright discussions. These guidelines establish the presence of “enjoyment
purpose” as the criterion for the development and training stages, and “reliance”
(access) and “similarity” as the criteria for the generation and utilization stages.
Regarding the liability of developers and providers of generative Al, the issue of
aiding copyright infringement arises. In light of the Winny case precedent, the
criteria may include whether generating content that satisfies “reliance” and
“similarity” is considered “not exceptional”’, and whether the provider recognized
and accepted the probability of copyright-infringing use. However, it appears
difficult to conclude that the infringing use of generative Al is “not exceptional”.
Japan’s Al legislation and policies still face many challenges and require

continuous deliberation.

m Key Words: Copyright Act, Purpose of Enjoyment, Reliance, Similarity,
Aiding
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[Abstract]

Criminal Law Challenges in Intellectual Property
Infringement: The Interplay between
Copyright and Criminal Law in Japanese Case Law

TOMIKAWA Masamitsu”

This article clarifies the “distortion” that the structural characteristic of
Japanese copyright law—where civil infringement requirements and criminal
constituent elements (kouseiyouken) are identical —brings to practice and theory,
through an analysis of recent landmark judicial precedents. Under current law,
the requirements for copyright infringement are common to both civil and
criminal cases; consequently, there is no legal distinction between situations
where civil injunctions are granted and those where criminal penalties with heavy
statutory sentences are imposed.

First, this article examines the “Haruka Yume no Ato” case, which involved
the criminal liability of a leech site operator. It points out that a significant
difference in interpretive guidelines has emerged regarding the interpretation of
“making transmittable” between copyright scholarship, which emphasizes securing
the scope of civil remedies, and criminal law scholarship, which prioritizes the
punishability of the act and the protection of legal interests.

Next, focusing on the “Retweet Case” on social media, the article introduces
how copyright scholarship attempts to limit infringement based on criteria such
as infringement subjectivity and recognizability. In contrast, from the perspective
of criminal law scholarship, there are attempts to define the scope of punishment
through the theories of “punishable illegality” (kabatsuteki ihosei) and
“substantive illegality” (jisshitsuteki ihosei), while still affirming the fulfillment of
the constituent elements.

Finally, this article concludes that in order to harmonize the protection of
intellectual property rights with the modesty (kenyokusei) of criminal law, it is
crucial to address how to overcome theoretical challenges in the intersection of

both legal fields in future legislative and interpretive discussions.

m Key Words: Copyright Infringement, Criminal Liability, Constituent Elements,
Punishable Illegality, Principle of Restraint

* Professor, Kobe University, PhD. in Law
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[Abstract]

Study on the Written Description Requirement for Al
Inventions Generated by Prompts

Shin, Sang Hoon"

This article examines the written description requirements for patent
specifications generated by generative Al For this purpose, it explores the
relationship between input prompts and the outputs produced. Although patent
specifications may be generated through the use of prompts, it is necessary to
ensure that such Al-generated specifications also meet the written description
requirements.

In order to examine Al-generated specifications, the written description
requirements of major jurisdictions were reviewed. Moreover, specifications
generated by generative Al may include virtual embodiments, and this raises
questions regarding their compliance with written description requirements. Upon
reviewing the requirements in several jurisdictions, it was found that, even if a
patent specification is generated by prompts, additional restrictions would not be
possible so long as the written description requirements of the specification are
satisfied.

With regard to the written description requirements for Al-generated patent
specifications, the requirements under Korean patent law do not have any
distinctive requirements that set it apart from other major jurisdictions.
Accordingly, it is anticipated that, even when the written description requirements
are considered in conjunction with the substantive patentability requirements,
patent registration in Korea is likely to be granted more readily than in other
major jurisdictions.

Accordingly, this study suggests that formally incorporating the prompts into
the inventor's notebook could serve as an effective measure to substantially
reinforce the written description requirements for patent specifications generated
by generative Al Furthermore, as the written description requirements will need
to be strengthened concerning inventions using generative Al additional research

on this matter appears necessary.

m Key Words: generative Al, prompt, written description requirement, virtual

embodiments, inventor's notebook.

* Patent Examiner, Ph.D., Patent Attorney.
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