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[Abstract]

Common law and Case law in Korean civil cases

Hwang, Tae-Yoon"

At the time of the enactment of the civil law, the help of the common law

was necessary to fill the defects of the legislation. However, it is difficult to
expect a new common law to be established at this time, as the legislation
of the National Assembly or the case law of the court can digest any
necessary the common law. Common law and case law can not be regarded
as nothing more than a reference for a trial, and they will be seen as
directly binding judges at the same level of law. It is possible to share
real-time information through media such as Facebook, blog, Instagram,
and Twitter, and various government searches on domestic and overseas
search sites such as Naver, Daum, and Google, and all kinds of legislative
petitions using Cheongwadae site There is no long-term practice, which is a
requirement for establishing common law in Korean society at present. The
necessary practices would have been resolved through legislation or
absorbed into Supreme Court precedents before legal convictions had
arisen. Considering the legislative capacity and the practical difficulties of
customary investigation, the common law is not meaningful as source of
lawa in our country. In the past, there were many opinions that the effect
of the Supreme Court precedent was merely de facto. Today, however, It
should be called the case law. One of the legal basis for it is the Civil Code,
Article 1 “JO-RI(Nature of things)”.

<key words>
source of law, nature of things, common law, case law, judicial precedent of

supreme court

* Professor, Chonbuk National University, School of Law.
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[Abstract]

Penal Responsibility related to the Illegal Acquisition and Use of
Means of Access Under the Electronic Financial Transactions Act

Chul-Ha Kang*

With the development of information and communication technology and
diversification of financial service, electronic financial transactions such as
internet banking and mobile banking are often used in our lives. To secure
safe and trustworthy transactions in increasing electronic financial
transactions, legislative action about wunique legal relations of -electronic
financial transactions while systematically ruling the order of electronic
financial transactions is necessary so that Electronic Financial Transactions
Act has enacted and enforced.

In particular, this act has considerable rules about electronic financial
transactions such as issuing of electronic money, pre-paid electronic
payment token, and direct electronic payment, and regarding this, there
may be crimes of extorting other people's possessions like illegal electronic
financial transactions using highly developed technologies including hacking
and distribution of malignant code. Accordingly, the current Electronic
Financial Transactions Act protects necessary means of access in terms of
electronic financial transactions and intensifies safety of the use to prevent
electronic financial transactions crimes.

Therefore, in order to protect the means of access and to prevent illegal
use, this paper reviews the legal analysis of related clauses and case
analysis (court precedent), and suggests for improvement of penal
responsibility related to the illegal use of means of access.

<Key words>
electronic financial transactions, The Electronic Financial Transactions Act,

tele-financial fraud, means of access, information communications network

* Director of Research, Korean Legal Institute for ICT, Ph.D. in Law
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20) Lucian Arye Bebchuk, The Case for increasing Shareholder Power, Harvard Law
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21) 2ESIAPH §8.30 (a) Each member of the board of directors, when discharging the
duties of a director, shall act : (1) in good faith, and (2) in a manner the director
reasonably believes to be in the best interest of the corporation.
DASIAH §8.30 () The members of the board of directors or a committee of the
board, when becoming informed in connection with their decision-making
function or devoting attention to their oversight function, shall discharge their
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appropriate under similar circumstances.
DASIAH §8.30 (o) In discharging board or committee duties a director, who
does not have knowledge that makes reliance unwarranted, is entitled to rely on
the performance by any of the persons specified in subsection (e)(1) or
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or other persons retained by the corporation as to matters involving skills or
expertise the director reasonably believes are matters (i) within the particular
person’s professional or expert competence or (ii) as to which the particular
person merits confidence: or (3) a committee of the board of directors of which
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suffered by the corporation.

28) 73|z, T @mTe] dAlo] weh v]=wHel x2EE, AR AT AllsdE A235(1996),
p.115 &%,

A%



g AAWT D olo] Elxte A

)

<

tol © ol

BIAIEZR A17H AN
(o)

of o

FH oWl 3T DT oo f W @ M Ko ool o oMo
5 O TR % RS T T : ~ 3B PR K ® WS
Py F - WEE .o AL L S~ 5 W o
L_L X0 H__l T O_E ‘M ﬂ_u od _I_ E._ ok H_l M %0 m = m.IH 1_|J| D_l g
WMA_' ,__A.oﬂ_o]on_Jﬂﬁ,o_ﬂAl B ol K om K Kmue._mﬂﬂ__mﬁ.
o Urop o W T WAL o XN Ny oW o
JUnQ.a_. __AT__‘_AENH_NKHQ.EM@. = mﬂ_ﬂoﬂﬁ.gae_aog%‘ﬁ%mep
ﬂ,u.\_._._mo q]ﬂﬁﬂAﬂm_wﬂﬂlﬂn;oa‘Mﬂz _l,olL‘..Kﬂ,NH._mw__mﬂmﬂﬂHw.
i . a] O Sy o ! o !
xRl wup FTedsia gooegehelsTa,
0 s
ETBE SrEZIT _gMEmmrt L oo o -
= e T ] S g ®opr p®mg s
S W owolap® ST MA T T kT B K o ou o o
> LG o8 9 o 2 o T zx oy o o~ X = oo ]
% o ot T ‘,uim_m_ﬂ_ﬂ__ogewo%mﬂ Aumlom__et mor_mooﬂﬂthmLﬂ
— = = NS o i~ _— = — = .
v 22T TNAERLOCC Rt TATRTupEuTm
o 1o U. o on io mﬂ&l]o_u e_e mma Vo_uﬂ}uﬂ U.QVQ.K ® K
o S LCT S B - SR Ip< S R = e e
<l Aﬂulﬂz,m_ol_._.l ;o“ﬂi oy RO = ok K 211_ﬂu.._n_Ln_1_mM
W ]m.m_um_' H,_Elq%@o_ﬂ_d.ogoxﬂ. %ﬂmﬂﬂ.wrlﬂ‘_q_ﬂ*__oj o
7 ! EE g 2T R R aT Rl wRIE  NTRT LTy
= > o < X0 — 0 e .o = v
2 B¢ _HTSERLom i ZUasaRogT K
o) o o p oK . o =
< T SEGE g T rmpd GRS ZduoTEE
= T X oA <y a8 el w8
8 OTJ.ﬂ O Q.um‘_ﬂjll_t o] o ® mﬂﬂlmlmg__ouqﬂmo_b%]]_tqm
0 o o W X Wkﬂ__olmimﬂoqﬂ AmﬁJmo Mmowgl:l
D w_ﬁx_'mﬂ ﬁo_e._B.n_Allﬂ_E._o_/7Ann_-mﬂ_w_mumﬂ.gamoaaae2ﬁoko“_oﬂn
£ X nTo ML_ON.ﬂ%@wmm_i_;ouﬂmomuhnﬂﬂﬁﬂmm%%ﬂaﬂ
E e gey TARCLEE4CZY CralzE Eagen
- o ol O (e} . M4 ok o —_— = fa s R %3 ,Dﬂ_‘l _—
I — [9 n o K =
s 4 Dok 0"pZotrdERfRGTETARESRBLAN
g B @hmSsodEg To®: —° g Ee .o
T %T s BHTgp ool 0w e T Mg
T g T LTy poktPmEES TN B BT
G w — S S T N pn K T K
o P eherl _Th s el @l ynren T g g <
—_ 7_.:\__1_ jursll = = T = o% 0 — o oTO - _— Q_
~ iy s ) o <X oF B oIk £ R — 9O T = ! K : o K uu o o _
B ok or Rl e O F K B QS e G B o R
. oF Ao K o =) o7 5 o Top I T o ok > old!
LIS RS T oKt e AT S T Moo C e R

249 A.2d 427, 430-31 (Del. Ch 1968).

29) David J. Greene & Co. v. Dunhill Int'l, Inc.,




oM 0 51 T
mn_ = 0 m O_EH a mo —
R0 ° . _._._ﬂﬂ_.maxﬂn%y._rl_/omuﬁjﬂﬂupmuﬂ.imao_e l
~ s & ol 1H of B — % T ™ . Ko = o  w%o J.Jo iy ol Al_,
= w g Wy o &= g o HN o o o 4o L i o oo
4 o o T Mo w TR T o i & i 2 * CL w 85
- 5T ﬂu.ﬂﬂnmuuﬁoﬂ_.o}eﬂ_l,._l,moegﬂuogam.LOTK_v®L_L ~ Tor
o) 4 T K= o BO gy B oM T B o o T 0
= s TP g T EE L o S I
= ® 9 o%oméé‘faammT%L_fﬂiww i o= 0
ot v M o g MM =L o ob o gy W B 5 d oy Ho R = £ Il
5w auwﬁo@m;@ﬂ;n@ﬂgﬂoﬂgmqmﬁﬂo ® 0 £ o©
N —_ K L —_— X s —_
&7 mawu@ﬂﬂ@g%mvﬂw7ﬁﬁﬂﬂﬂ o 8 =
= do o mﬂ_m_.Aw,ﬂﬁe%%ﬂn%_ﬁﬂﬁwi%ﬂL_Lyﬂ% H oo 3z B F
- T w o B3 T o o8 OF %ﬂpolo_%%ﬂ o o wdg s 22
= of w ool N &8 = _ﬂ_mﬂﬁ A&D7MQomﬂmelﬁ P TCIN N 3
o 1 oj Bo oLo®L_L1__W|_ﬂL <+ oF wﬂh of W <P ST oo o R - oﬂ WM9M 34 e
o4 ,_.mu_.__o ﬁoﬂlﬁotaqﬁoﬂankﬂ _,,uuuwﬁ_ru._.:_.:._:._m]_n ﬂmaw_.% Mo%.nv, or _.4_.@ W.ﬂ_
- B K op JJ R0 T = RO do T X ol of oy © o) = o ol ag® @ N or
of A ﬂuﬂﬂT}@MM_Mﬂwo%a;am_méwmu@ﬁ Kig & 7 o
= X — 6 © O -~ = B2 0 =
- LE @ qwﬂo%ﬁﬁm@ﬂfquqq_riomwmu .
- — — | — !
T B do mﬁ%mﬁvm7mﬂ®oEo_ﬁ%ﬂ%%ﬂ%%%ﬂnﬂ B T 5 o5
&I 1o oF .A_I w.o”% K D_l F s ‘|11_A|“_I ,.mu_ “Wm_-% 1o o= _.:._ ﬁ.thI ol ol X T
g ) oo X oy T S < 5 o &9 K- gy ™ = £ oa 4
o DE o W s A IR ORI O »Fs o og =
he . ol % o i ok o 51 X o B X T o o X = R
" oyE R TS EEPIELS £ 1L gt 23 I
(@] @) ﬂ_lo__.: K il .~ ﬁo,lr ]\)»ﬁo ‘nluﬂ o O —
o mﬂ = ~— O ~ s ~ E_E] < = 2L <O N O
e Z ﬂwo;ll__w‘_oq_ﬁmf_ogﬂﬂnﬂ@aoﬂw T2y Zfg Tw
™ oF " ol & - SN ,Dw_ ,U‘O_A ]@A_.e %P K H__.‘_ H__ﬂ_LI S 4 Salse) <
TE R mpRl Tmag AT W ogp - ok X S mARE LD
oD o 5 .mH__ Kk u o I > ol > < ] A o P
PG S man T I e TSARZE Dy @
FEw Q@L_L%ﬂﬁo@ﬂwomwﬁM%%mﬁ%wmﬂﬂ% ERgh= kY
= B & .u.,_mm._ W = o T oF o KL]Jom.L mHmEmﬂ o_.WxTﬂ;H ,@OD.H_N:]._.
- S B = oo Jde o w g = P A I S
GRS R ToPAPTE LRt TE @ AN S
< m O - o o O o5 o ™ <« = o R RO D io] o] of 3P o & of Bl
= = : ]dl.ul_._.ounﬂ._]ﬁ.._lﬂ/xo]o&o g B oF B oo %R M X ol <
T o] .Ul = O 1o o & < T LLH_ ,_ﬁ B To DE _._._oT —_ o »_-_._o‘.A
ST K Up o W e e s o P o 5 RO RB of M <o Tof go oF
o WU T BT O TR R e o S -oS® § 58
A 5 88 & 88

"]

=2
2004, p.411

o

oha],

[s)

F=Y

T

H=71(1997), p.19; EA)

AL
FA153),

- 53 —

2001, p.140



AR A17E H1=2

ol oJAE HESHAHE ZlQlH], ols =UsHA H¥
of T v]-&FG7HA] sfiof gtot= 7g39),

E—L

ARG o|Ake] FOlolRg o] g2 olAe] Chat MR abo] LA Lstof ofat
of gazojolne] FARolL PAUHI slFol HPelA] R AWM, F WAL
olAle] gl JEW A WAt Welols] WRo] oAl o|Te} Aelo] Ut Ya
s 7179 SYE glo] § WATS =ttt A BAEsith: A9, @ o4 o

A010] Aok Tl ojAbol st AITLke] WAL 91

SUYAM 5 o2 AE

@ AE

duTe] HALZ At oAb} AIRICIEE ff¥tsto] gJAto &S 7|H =Xl AR
oA ZAEEZ, 22 AQIQIF Qutolet= ERAFY oA EZUshtHl. FHgH o=
nolA ZRidieiel Ao Zigt EHAY, AU So] Q=d. & WAA ZAEH
+ =293+ Ao 7]et Sl

i)
rD:
o
=
D
Q
Q
o
=
w
c
ol
\< -
re
B
&
A
o
Q
c
05)]
Q
g
)
3
b

= iaﬂq 9HA(‘Damage’)ld], 49

oA} BlALY] HAYRE 4
Shelob BAEET, FololS Siwe] BE Alo] AYolshe ﬁ—Eroéo—:‘.ﬂW% A
Aol APYAY WL AAsACH o Eolch
Jh 5 owAle] molE A9 1 YEA Sunct osle Yameo
= A 2 ANAE ojxte] Mg
A7} o HEASS sHUA| ojxte] FojojRejviate] U ofof

2he A

H

ARRE
2P PSSO

=
>
=)
tl o
i
Lo o 9o
I
>,\I
|
u
2
oy
rn
29
m[u
HU

(o A= TR
Swpy: M rr @
1T
i)
hu
>
1o
b
=<IJL_A‘

P~
4>

127
rg
o D
-
oph
It

gloh =QETHs @ Uy A9550 A
A

7|
AU AB66242), olAte] U FAIFFE (G

38) AN, T4@uTo] 90 = o #yd FARL, AMESAR(AISY, 1995), p.236-238
39) AL, "I WA, vlaARY A6 Killi O}%Hlﬂ Peiete] 1999, p.32 &A=
40) &2t "UlERgY] dIuTEAly O =9 offof wRt W, AT, Allsd A2

—.-}7}01]/\1 7:]]0]:&14_]1].
42) 78 A366E (25550
A& H AR 8o 2X
K‘"EO]'Oq olA] &3]0 AXS A
K]_J 7(—]7(]_2 H}x] O]-L]o} [[Hoﬂ



243), S E0EY AM403244), s|ApsHAAd (g A520x), FArdsid
FECEY AS39E A2Y), AAGRIZECIY A46624Y), FARIEAZ L U(TY
A|467246)), OJALHAH YA H(SH A38dE AM2g47, A416x)7E A=d, ol U
2o g ofAre] HHsiYol tigh ol FAr= Aol o]Roj FEjolAM Hsst
ot mebA ol et AEAoz Fdd 4 cledd dig s UsY 4 Ak
= st 24559 AEZI7EeE0l FEA BAHL ol digh 4S5l e
et REol glojop & Zlojot. ladﬁﬂ T wAol Agd d& oAk Al
FayLlol st ARAge] FA VIR A EHzuha8) AP ApFFo] O]t oA

ic)

R 532 A9l B7hsol I Aok,
afebd olxte] ZojeolR Syl o WS 913 Ao
2 Wolgol ZuCHE olAle] Jguad] o
g gug gustel AYYUL os) WustEn a9 e WHo] dXI 23
Tt FololR oluto] AR gt A

Asele Aol A e ol A o
ZPEIC9),

Lo g
=
ofy
i)
S
2

AARTY) oAbt WA e Aol uiet WS sto] o2 Qstel A}
% Aol b EE welzsAle] F4o] 1008

GALE Slstol ool thatel 1 AslE AT

44)

N ooy Y 10 .2 o> (1

rﬁmEMIOHﬂ,mE‘

7<ﬂ403£($$91. HEAS) © LPFAY H50 10089 1 ojAto sidste FAS
F3 gAfo] diste] o]afe] AMAS FFAd 40 AZIE ALY & Uth

) @ "3PFAl0] B0 100829] 3 o]Ato]] st
2 A9 FHet MR IH E= SAME A

45)

ok
=
o~
(ep]
»
Pt
M
M

)
fo
)
etal
i
e
ot
r

O 1> o
0

46) A M46TE(IAS] T, ®
oL} Aol utat Frha Aol S AU ALY
0029] 3 oo Gl %
9lsto] W] FArele] MY

47) 4 FI3BSEENY) @ ol A}

gt Aol Qlgolw Rstm FEFN 1

10089] 3 o]yl Yok FHL Al FFE S| Aol

Aol side wdel 3P 2 ok

— ol & T afo

10 ¢f o> ¥

N
l" mlo M
oZ
-
et
4>

)
o




AR A17E H1=2

M. YAE SeolAo] ojate] wjylal Aelmt AQugio] Wl

b A% WY L olxel g MY B

o

°

Hda= BRI AFRE A2sts AE 2 4ol Hulisks I =A A o]
FSsHAY AM3Rt= stog o2 FS5HA stol 2oAl &35S Tt ezy g1
Gl(FY 355 A|2g50), A[356x51), 1 FAZE BRI AMRS A2fst= A
571 mizol &= SjAre] tiiolAl, o]Ab 5of viYedYfol Cieh FAMXHO] ZAH=
sto] it A SEulAR(A622252)7F He2 %ol ot Pt i

of lof &to]7t glaL, s ez Qlgh o]5lo] 54 o] gl FLoll=

L.

o g

(¢}

1

Jm ool B2 oo o

djm
T od oo

AEIIEAUSA BT R A ool JEAE 5 5l w2l 9

oA s AR 740 34 FEHAE UL AT,
HlYAE Efolo] ARS Mot AF DK BlYBAS sfof AA
st eloA 2512 712 W JUBCHY. T A PEfF o
slof 9ol UL WA J\Esle] "o 14, Aot g
s sk g 7Ichaysiol BSstAl Qe oRM Belne] AYTAS Ay
ARIY] ooty FoRM Tk ZRA PstT UCkH. E3 vjYFe] Y
Al

cE
o)“

i)
)
o

o
[T
o 22

lo fr 1o 1o Jn
i
>
oft
|t I‘.R
Fo

=

rp-
o]l
—-
N
N
ng ©
0%
ol
o
Q
-
rl:l
ol
o
rr
P
i)
o
Ke)
T
i)
)
r2
02
rp-
:OI-‘_"
mII
:I:‘
1o
4o -
o
i)
P
i)
Jor ol o2 KU oY M

—_

/\OP
BjQlE] Aol sbsstcbn W1 QIrHTRHY 1998, 2. 10. /d 9752919
gelol chsto] BjAR L 98
= ggHolgrtn & 4 9k,
| Aol thstel Agsoe wjmo 2Yae] Ag
B2 Wistol AR MY AFoHe A Ao wtAL BeIAo] obd A

ok B i
w M

==

in)
:lz a
a
o
_>:4
[0 oX
of
>
£
uju
e
i)
flo x
o,
>
1o
o,

50) 9 F3552(FF. i) @ ERIQ AFRE A2lshe AP7F 1L %!%01] Hufish= =M Ay
AHAFO] o]Qle R EstAL} AAALR slo] 2 o]& FEs1A sto] EoloA &sie 75t mjof
T R3] (54 0]6}9] Aol = 15009 o]ste] g )ut ”E}

51) P A6 R(FF/3Y] LGt vid) F774] dFoll Yulisto] A|355x9] & Wt A}
109 o]ste] Ao = 7’3': ¢ ofsto] o] A3t

52) ¥ A622E(L71Q1, OoJAr 7|ErY] AdSel EHuIUZ]) @ 2ARe] wr]Ql, JFPARY,
oA}, AlsHelel . o] 1 .o oJufst sjol @M AjAFAIY] o]ele A|stAL FAMALR Fto]
= oI5 #5570 st 3lAto] &85 71gh miol= 10| olste] Ao Ei= 3-TY olsfe

rr

N

F

_l_

53) 98], QTR WA WY, Tyt A26W AIY(EY A49%), 2015. 2.,

54) WAl TR W, B FUZR(KIAW), BFAREPPEE], 2006, 1. p.408
55) T 2002. 7. 22. A1 2002=1696 ©Z, thiHH 2003.10.10. A1 2003%=3516 =2

ZHYE  PUZAAIAE),, SHTAPEAPS], 2006, 1. p.407



Sejol @ 7Pl w1, BAE FYBTANT FYFLIIF ohd Helol westol
A YA BE A AYUALS WelA] g2 Aoleke AHo| sl Thse
o} olo] me} AAbgolol A olslol & AYuTel Wxg Y4 vidH HY 24
!

O
T =2 (o]
= Agstol MUY FAY YPS At Aol BFsIAl rrlehe woivt

. Agude] gat olxte] FAbR MY A3 =

W Mgy TYezel gYya AL By o

AYRETR olxte] o] chstel 1 Aur} Umrk o ggtoz WHo] AlgAC
= Aoty mustel AU 21 Ao| Blgalete o2 wjgsel
Tgazie] gHsgol e AN 2Alet ArElel 18] Al7lso] s, ol
sie] M olRS Wudl 9loA AApEdA molslolid FAmTel WAL
Agstol vlaRe] HUS AARO SAstate Ashrt AEBHAT AL ofxBH

Apa Al Qo] gt

AN

chob B39] FE Eojrhio] Bl AGmuol WAlo|

sy® 0139 49wy
B QstAl 7] BhRols9), 0]F SolA wIH § WAL 92 FuA wiuse
sidol glof A Bshs Zo] vRiAlEt ZQtel chstely 2] AHe] e nAre =
22 gtk o] $Ro| glojAlt SAo|A MY =07t £go] I Folct

@ SLojAe] ujYs Hyed
ooy Agmge] WAe 28] ® As SgAUtpydol 19979
ARAG/Garembeck®] ARIolA Wl Aol BAEL kAR ALLSIHALEO|
cjeo), 9] xS S WES|A ARAGE] ThmolAbt SlAte] hEo] mES] Lot
che Aol Extslrle ARsIPoL ol F A2e Aol &Alo] Ut Fzel o]l
2 Asigt Aol M) olo] ofs) Uy LAE T s olato] cste] 1
Rlole 23sl7] et UAkE Aolg sigloy} fiREo] PAlSo] 1 Ml BAsiat
olxfo] Mele ZFstels AW AP} At Mol RE 8

ru[n

Fote 242 A7)

rO
o

57) QFE%, "HiYE9 Zsiibdat 71RA17]7, TEAIEERIZIE=wA ., p.283 olsh HiEHl,
FEHZI2 (A6, 2006),. p.543

58) A1FA, THIAA YUHSIO] I AT : A9 AW P £ YT ek FHo
2, g45dad, 20154

59) oigel, THjAR o] PAFALE &6le] JiEL, vlLPAPE AL Vol.6. no.2. 2004.
p.139 o4, TolAle] MU} eRAo] chat BlEA DA, Aec) FEUAPME BFL
A19% (2006.9.), p.47; =719, Tujlx|o] A|stsAa} 710111.1.}1:}_,] f]x] ﬁo:]u}t} AR
A2 v, FAEAT A19H A15(2007d =.5H A30%) p.88

60) BGHZ 135. 244 : Holzborn/Bunnenmann, Anderungen Im AktG durch den
Regierungsentwurf fur das UMAG, BKR 2005 Heft 2. S. 51



2
9l ChmolAl: Ze olg 2 MiYmE Y]AE i,

[e3

T

olc}. ol

_‘|

R

]_

BHxEE A17H A1

S

<N

Ko

ol

o

XL F17kE AR

AT BAte) olele gsto]

stof 9]

A0

H A93x A
= 7

Hoj 7]

B Ay A93E Al

°

A

259l

T

bl wlAbe Aelo] Alghe 4

S

[9)

‘O| A7}

Foicten, aeichrt of &
9o o

14,

[9)

9

o <

=}

LA

A2

+
[e]

[}

gJuto] opc} et
8oz UMAGES

a

e

q

=

=2

]_

j e

ol =X

Al

}
o o]}

g3t g
dope xolo R J1E of

SRS
o] =9 =AY A93E Al
AHS] &]4e] o]0
710]C}63).
= o717t ot

&0l
|

#sfor

ol
ey

o

ol

s 7

Ato] zol

=
<)

Nk

ugol

‘__‘_
L

S Al

18

LI[A]

~
100

of fRlskL Qlof, & =

O
a

Az 7]

]_

o
J e

]__

o
J e

o Fo tie

AN
e

JJ
%

)
U

j
_—

7

=5 N
2w

]

&

|

7§|O
o] =224

Slof ofsh wiElets Sx}

Sh
(e}

W2 e

2]utetot of

@]
e

5D

o
&
Bo

To

%

st

A QY A

]
(6]

o QejutetolA ]

A

o},

37}l

HEZ

o YA|E AL, 2007, 10. 31. p.184-185 #F

521

S

Hl 78S AA,

=
[

R

AN
T

],

T

S

S

olxte] @At

]_

L4

o1 a9 AE A, 2007, 10. 31. p.218 #x.

of o
I AmE
A ol A8 ol

_]

[9

!_I
Q.
[s]
=]
_l_

a

T

il
flol
B
2 AgElo] FA sl o
o
w

K

[9

€
gl
86
1
=24
WO
uT
74

1
Q

-

L.

At
177

9

)
3, p.

(<)

A2

= A
62) st AA ==

4
H=
=]

1=

749 olAfe] BIARY FOJlR gfuto]

a

~

t}. Lajtatol Aol

61) Z/det, "4

<H O]



o FAMORE o2 APHAAt] chyolA ofe] Melsict: B, &
azlol YA ke WA, £ pHeols sdEy Mol AR @
ot BHoR ol W ¥ 4 ik

rr ox FIF

WO D)2 s ke YOI, 3
blol 2ro] Walsiol SIHEIR Tt AsieEA 1 TARY A4S Relo
o Soju £RH SYO0R oA e
ujlE o] o] RATTOL Ash Sof ek,
=
o

v, FoutiAel de sk YFME @ olF Wl ofs) AEE wA
S 02 FYTol e Lol JARYASIA sl AYS At VFEoR
st 22 oRolL, 53] WAy WAMYe] B J|FoR AW § WAL I
A ol = Agsh o] RAEs: Asl, @ AP WA s %
et Puy wlAse siaed o8l § WAL N8N wo $UF AL I}
He 4 9o 53] ol =Y Warst gk A7} ClEAolt.
ole} TRstel 9] UYL 2004. 7. 22. ML 200224229 WA o] F P4
sile] ol Re MUkl Qo] FATTel WAS AL £ MAL shn 9k
d. oRE Agudolat: 5242 neistel WURe 1o A oRE WHsL
66) 21971, T ABTLA L AR it QRAT SIAR] A3, Fohst K60%(2013
4), Foltjsli Wolel 74, p.289
67) o]73E, "Fgmho] woot YA AR B, HE 2006.12(Vol.603), p.141-142; tf
HY 2004. 7. 22. A3 2002%4229 BZ; 2004. 6. 24. A3 2004£520 B2 5 O
68) THd 1999. 6. 25. A 99w 1141 =4, TfHY 2009. 5. 29. A3 2007%=4949 T4, of
HY 2011. 7. 28. A3l 2008=5399 WA &=
69) X4, T@HZE ., YAl 2009\, p.424; FF, "PHAEL T2AL 2006, p.456 5
70) AFE, “FABIAL o|Ake] VIAHETAA Aelo] chat AR, Acke] FApMSt, o Flu

SunlEz W= BAl 1990, p.681-682
71) 7334, TAgHTE Al gt sidze] AL - FAT|AA S
ALY AE, BRUBNEE), 2013, 9., p76: pal, HFUUYel Y
stopwist A26W AI1A(Ed A494), 2015. 2., p.16
72) 9] 200254229 WAL ZAAto] muiEl Telsto] 7|ele]
=X RS | lojA s durAEQl O*E'”Hﬁo‘ﬁoﬂ 210
2]

Bre
Y

0o J&

[
o
=)
2k x0

x| W27t K gulolof ge BEoIAT, 7]9i0] Aol UHHOR
ol APt obge sj9IAel olole st & glo] Mojo] slstof v}
24T A2g sigos Jgl ool RAlMIC: WEe siAln Aokl A5E
7 o0l WUt slQel Eak WAk A9t 9l & gleel, .. BAE
ol Tl Sl2A B Asisl 501, BAOAY A6l 0. sidol Ao A 95
of 19 ool 5ol Al 5 APl viFol A) me Al Ay
; QAT Belo] £31E SRRt AX(OEA AAS E@ste] oeA
7490 ororoq Yol welz Ysle TR ADIEL friclol
o140 gl Thes] EelolA £sh) o
5| & o] ATHE ol A

R L2

O 19 mx o [ fr
oo njo
oZ
Jn
2 oL
Or
rr r\r

o
re

1o
Lo dp

Ho % b2 O, rp o2 |9k H

vy

(@]
P S
i r9£

Q]
AE

M
W
Ho &
HJBJI
mlo



AR A17E H1=2

+ Zoz Holu, vida] ol BRr oo st o]EA dojzE FF5t
Ch B3 QIr}aa),

oMY 9ol chuelol MYl YYoR, S3] wjYse] Yol WRF 1o HE
goll glolA 19 Ze AYUHL Fo 0|2 HAS PESIL Yt A, AGw
of Alg Moot rke SjAL FR5etcie. Teiu ofe] of Lolrh 92 Eelol
Zojurcre] WA Ao wolsol Mse] YA YYolvg HAEstY Uty
2 4 JeAt ool

AR YE AYTEPEAY UG It At FHokE Aol F3] 7199 ol
of Aoymaaysle] ojstel MUY HMS L ot AYEPFY L PHAYY
Aol we} AAsoF ATt AROIAE AxIstn ok chEh 5 WAL 28R
Aol PHRUMoR Byt e ol Y] AT Ao M3t
qEoz oupst YEAld] gt ety B 4 Ay

73) iR 2004. 6. 24. M1 20042520 ©Z; oY 2004. 7. 9. M1 2004%=810 ®ZE &
o}

&

74) Chgb Q8 WAAL A Ex AL A o]o)S FSHTH AxT BololA &4
Rt Alste] oled elgdo] AL QA et s os Bukstolo}
CF o] o=x Pelah EPS AL Fow ok 9 wA9 WA 2004. 7. 22, A
19 200224229 =2, oY 2013, 9. 26. A1 2013%5214 T2 So| 2o}t
75) A2 OpEEe ARA 7 AUPAY FGWT ol Bk EAH ARbolA v FAISHA o
9z 19 4y AYL Y3 1AAES MASEChUEY 2015512633 1S / B
ALEWAR) 2015274 / FARE 20130245). 5,719le] Aol gxHo=
go] UAsto] glolA At AIAel oo e ow glo] shsat Hel YoM 4
NE ABE BjgoR s|%o] oo it Mo AEsh] AMe Yte o5
=]
(o]

oy

2 HO
(]

, o]2{st AL o7tX] 19]o Wst A7
= g}—ét tg o—lEI}\HjHO]K! o 8:]}\|:7‘<H012. E‘j A OJEt o:]j]}\i 75]001}6}9] ﬁd{d-% o]_IQrE HH
s UBE & A=Al wAdE A | ol=2A | F9iet 571 Wt
W8 71%ol At ZAIA 44, o 7HA/gnt o= 59 g &5 Al
RE APgof Blxof AT s AISARE AR the AA 2AoA E3iE 7t
Qith= 14 ste] o] =x aJeido] IFE= et JIER o= mHstofop ottt
L Z1QAE W AIDRIAL Atolo] A7t Tl A W oAl gsiAl
A= Al meEfop ottt L. 7|94 Atole} Al A 1 A
gAE9] FEoldE At AozA SHLA} 1o Arels gt Zlo] ofyal A
Al Agefare A4 Sl Al 127 ZAdF ol o2 ARson, AFAHRI Ald
BA7F Aol FUAR] YUOR AL AXLYPR et ROl §do] F-E3t
€ AA BAs AAROR T 5 e Yol JIBHE 5 wAE AL Aol
o Aldsget7t delAQl el AT MY WollA a¥siAl Zloj=by wigde] neolE 17
517] o}k 1 Bttt
FEH, Tolate] Ayt 4R i, Met=A All4d A3e, olstojAttistn wstd
T4, 2010. 3., p.39 o|st
77) £719, TiYE0] ARSI FguTe] 9 - Aud 9A =Y ulE - 4 FAR
A+ Vol.19 (2007). <t=rgAtiste] p.9

o
NI
N
Q
L2,
P
[e]l}
N
T
T
Z
olr
Ir
X,
o)
N
N
4]
lo
|o
fu

o

1 ofd
)
E
2

o pZ 1o
0%

k)

0 19 > o
2

=
a

% o, 2 rpr of

_[
42 O,
o >

A g
e
m

of,

i3

2

2 o m} ox == J|n
-
ujn

u
J

76

=



m|_E

0

of

j—

[¢)
'

oD

2 AP

l

Nalq

ji
o

ApgolA W)

3]
¢}

BRI

teebe milo] ojoloz WLkshA| Hoi.

9

|9 o}xjo] it}

bof e

Uz B9} 5

Ll

A==

]
LN

o]

Dl int. oheta Aol

W w3 AgoRE Ta
A mogel wYe] 1Ye

UAIA

gl

7

ol
™
.

1o

HJ

Al BT =29 8ix]

9

stol 12

ofo

Sejutetel w7t wojolats

Faralel A7 2

S
Ju

of

B

J]J

A

of 1ajeAart XA AA

G

o
He1s

_]
o

XA

5]

uje)

olJ
TP

or
,_m__.o

o] 4

el

(¢]

T

1

__o_.:

Holl <A

SH
(e}

1zgRct

kel
-1 a

DI

661

DDEE

o WagoRL

A
S

oA

0|

oLTH9).

ol

B[N

_—
1o

.

B

o3

A&

3|
¢}

ERNTS
o =)
=D
of w
o NM
or
<0 m
1o
[y
o X
—_—
_1% g
T
B
1o _
;A‘._ 1_OI
~ o
¥
n]
o)
TA
Y
e
rd of
o R
;OH_ .
=
~ o
‘M vze]
o TA
- ﬁ:._
X ar
S ~o
T ~X
2 o
T
a2
Hr o
5
(il
RN

o 7B
o0 %O
Mo
~
FD Br
= 50
Kk =r
oF o1
W |
"
2%
e} mm.o
o) 4
LSS ﬁ_m
Me J)
S
=
™
| B
Clny
T (E]
ey
T o
T °F
5 3
X0 or
M or
o P
WOR
ob
EE
X T
3D o

X

‘gol A Zloju, v <]

T
o

7

=]
=

o uobrh HAdYd 23 AA

2009.5.15., p.111-112



<

BRAAE 2173 A1

= ey
o B
THRE e PRk
¢oms cHRE X 4g® By
BT B o L = s=aN g i
Ll = o =3 G - op 58 N .
O i o= A_vlu_.‘_dl N T = F ED B
of 7o | o= Lo CY o T o KE X M o - oo
RER e R IR R A ©EW o e
TSN o vl s 0 — A K kB g Ty
s5E FXE% ifzyEgine hzly S
o T 2 u o N i )
ol - TEw R o T T BT
Fa® I = Pyl ExXagaw X
™ DBy v = o e e S RPSTR B ooy O oy ©
Fad oy <o R S K o R %ﬂﬂ%% 3
T f L ~ —_ —_ —
Of_.l o _._LH,,_A.o %o lemu 4 Tl m_.,ﬁ w K i ) oad.n_Alma Ko X!
-~ 7 110 ﬂ ,Ul.l — M- o ﬁo_vT_ .|.L1A| g
— N P (I s g o K om) T o0 ° 5 o BT X ~—
0T % ° Mmm < T K2 nfo o ol _M.__. b 1o D=
r oL — © AN _ Ko ° 0 <
o rs W D_.VWNWVE __l%}e J = do B ur <F 50 R oon Bw 2%
. LI__O oD o Mﬂqu o = oo O,IOﬂ
s Aa_no:._ owe_e__noo_,_uwewmﬂﬂwuo meﬂ;ﬁo_M -
Ca~ ol T %o R 8o o D Am.o_u tm =B
'3 ~ o - ﬂ.oa_‘_o1u 180 — Ao Q. =
Hok o Xy i FE LR Tk LeEa: o7
— ._.vuu.D|O o\ R~ X ol w ofo EEq
M&DT__}OS_L%H% . wrunMﬂ_xTﬂogPo_e m;oﬁﬁ#qmi_e
N 70 < Tl o T 1
G2ziEgfr = LEIRLOUEY S NEzxEpd
—n ™ ~o oF xr ] o * 35 ey = ,I“N_u,._._clﬂ.H_A_l
%0 mﬂﬁo = = m.LMﬂquWL_LuAI:._o o MJ., R 30 O 7_|
___._OﬁWo_._.l‘_luU.Lu_ ﬁqu.ﬁo T JUn_/x_.mu mm_nﬂ
T S T poee 5. TREPT .
.vﬁ: OH_EHUTLH __o\__u_._.:Q_.@.O‘lﬂw__o\_._.m_lﬂmﬂ S .Ol.mﬂ.uﬂ,_nqﬂm
- .
o_Lﬂlww__r‘_mex_umﬂmﬂmW_ Hmﬂo_ax_.ﬁoww._ﬂo%ae Wmml,r‘r_ﬂ__oﬂlwo%
femt] —0 = I [ [— h
T DI s Aoomﬂﬂ%x_.qﬂ G O = =
T P BT N OROR B gy op [ T BO gy B oag
=TI S FEP o Wt L wo_%@ﬁomé_fu
R gy 20w D 4 R B Io %0 Ky o R
B ol Bl o? % U.LWHOOKﬁHToo_E.A = Tr Ty = K
P T2 gy 2T T T e e By _ =
TS S T B T ey THTEH LT S oy
L.._Ll}_%_mo_]__mﬁow,ﬂ mwomﬂmox_l L I~ S ERE BTSCH
%__‘Amxﬁoion_o ﬁ&ﬁox_.%noim o‘_ﬂﬁ%nﬂz%ﬂL
_1_|¢%a_.1_=__E N #E mﬂﬂL_LA_'oﬁ‘_x}mﬂ %W%u.qctﬂew
EhS Lmﬁqullﬂ_.o;e 1._A|o_‘__1_o|iq or o) A Eﬂauﬁl,m_.m_m o
X T O —~ o — — ! JmLIEOTUn _
® e T g M oor R R ° U e
IR U R S

oA Bl

],
o

S

o #

I
tel xp

nn

5
S

o

o]

5d o]

=

T+

=
=

A2662= A1

fioF

|

T

°

%)

A

]_

o
Jd

7t
81) =Al&, AN, p.409-410




m|_E

1100

B
wall
<
oT

—

ay
]

~
o8

Klo
oB

80

%29 GRA

wOl T}

A o

Mze Alee =US MF27] Ao oS 3f

olat

P
S

Aguel



<

BHxEE A17H A1

Bl ol e o

BT o] ) @« ~
B = o 34 o= = fr
s K Ei r ol N ) o
o] Py LI‘_ WH_ mﬂ - _l_l
T B g g ° 2 g i oz
G w2 @m0 Heog 5 b
"o 2 oG82 w R T E
o - R = =2 X o
o S @2 X o o .
R B o} = ot = <P Ay 1o — 5 B
(o)) - N ..r_l N . ..r_._._ .WH_
o il = o kB Ko — - D © K
2 ¥ = mu B RE o 2 ® - g O 2
n e X — 0 3 &L o N
m R ha EnRE E M dw 22 s
< R 5 3 i )
= 5 T W TR S < © 2w o I
_— L i N ol T
£y 10° O = B 13.% a - o Mo (SR _wo =N KB
_ 1o = S o on o D <P K Mo S = "
KD = ok 5 s O D =0 X o
L._L JL i B vl o4 E_| ol — .T_.H 5 ol T R H_T ‘_.ru“_
I =S N I - S
u b ¥ = B 2 o g Woon B
BT or - H T 1H 30 X ol o iR o 07 It
B 3D iH . o T 0 o = T ol Koo =
2 T o we e T OrNEL S smr @
(== —_ —_
- - Jﬂﬂlﬂ mﬁamﬂ i m_mLm_uumo,mu o - Y
N L __© — 3 - I R i <t ERES
<0 o R T = K 7 | ™ D = I ® S oT
Bt dom PP o S 28 % P~ =
T - al = o S K .
° - WEw dMzg Kgd © 8 i S0 D
S = s Mo ) N W Ar %0
=l " ol 0 ol 5 = I T CHN No 10 5D i ,_mO Tor <
) r raliva = mo ! bl
w‘_ o o WAﬂ._ M ~§ WAﬂ._ mKE ._m.o .m_ﬂ = .Mﬂ = .,Wﬁﬂ 180 _io To MAI m_ﬂ
X (o} ﬂ .. .AO O o . . ~ K
5T gRgagr @ mdrcE mogod
ST W TETTE PLETwrn wRelW
TSR mWSmmwm o ¥F T o P
< &% el TR IKGA B I E
— ® 5 X T » WRT S T K K- OF o RO KB o RO
mmL DT\_ o .MM = NW L = ,ﬂAﬂ L L L m [ _M__.. L L L A [ L L = ,ﬂAﬂ [
- ) - - (S I -
H FEBE DS Gy BB L H T WA CE B P
o Wo & W T orx TEERE P T PR <F 0 T ETBE o
iKH — o NS T T Ul D =0 RO OR o oo 4 <o

(LR

[}

p.283 0]

2006.12(Vol.603)

GES

o5 0
oS Eeel A= R e
=]
}B]_I—J,

Al
K] S 13575), 2018. 5. 154} ko]

s
x0)

o]
a

Habgat 714171,

0

5

ol Boot e

2000

tel,

=

o

[}

012 BAREA olAbe] Fojolw,

S LERIES
YUZI2(RI6E, 2006)

g8,

, 2001

B8, roj2 gapgolAo] ojxte] o] e}

SR ERA

AHE,
o

LAY



ORI, "EHZE,, P AL 2009
O|ZA}, rojxte] AQly} wjdz|of ot v]TA 1A, A2 Z28HAFLAE BFL A
195 (2006.9.)

A&, "FUAE, E=AL 2006

YT, "FATAL o|Ate] RIARETAN Yool et FAIYL, A9 g THrArett 7]
=4, 1990

8, g EER ol et widE Q] AE - FaVIGMEE FELR - U

137 A3z, shayAAsts], 2013. 9.

r
-
=

N
A AR SHEATHSEAISHS], 2014.12.31. ()5

Bl ooX oX

N oft ofn

of Mo Mo &
5

A A9 A1=2(2007d &8¢ A30=2)
]

£719, el e ARSI JYTTe] WA - AGUT YA SYE WW -, P
APEAT Vol19 (2007), FHAP 2L

ZAQ, FYUHUR - SAFAY 1§ U0 - FYWSB(20104 Vol 21)
SEREEEST

T, Ol Agute] QAT Sejutele] £97RsAL, gtehst Vol-No.12(2001)

B4R, EnTEAs ZMAate] oigt AR BAFe Hu, Folys A60s
(20159, Folrjet werelsa

2% 9], 20079 E WEH o180l AW A, 2007. 10. 31.

A9k, SISl GARAE 2319 . S|RYHT. VoLo. o2 2004
31, ool 2014 FYmere] WA ool AL, AAE G194

2. sheled

Bernard S Sharfman, 7The Enduring legacy of Smith v. Van Gorkom,
Del.].Corp.L. Vol33 (2008)

Charles Hansen, 7he Duty of Care, The Business Judgement Rule and The
American Law institute Corporate Governance Project, The Business
Lawyer, Vol.48, No.4, 1993. 8.

David J. Greene & Co. v. Dunhill Int’l, Inc., 249 A.2d 427, 430-31 (Del. Ch
1968)R. Franklin Balotti & Jesse A. Finkelstein, 7he Delaware law of
corporations and Business Organizations, Aspen Law and Business(3rd),
1997. 11.

Irwin H. Warren, Delaware’s Business judgement Rule and Varing Standards
of Judicial Review for Assessing Director Conduct in M&A Transactions,
Weil, Gotshal & Manges LLP New York, NY, The Canadian Institute, 2007.
11.

Lucian Arye Bebchuk, 7he Case for increasing Shareholder Power, Harvard



AR A17E H1=2

Law Review Vol. 118, No. 3, 2005. 1.
S. Samuel Arsht, A History of Delaware Corporation Law, Delaware Journal
of Corporate law, 1976.



o
of
g
i
10
rE
i
1o
4o
i)
rg
ol
=
rE
=
4>
o
2
Sl
=2
)
re
>
&
~
o\.l
ro
rio

[Abstract]

Study whether to adopt the Business Judgment Rule toward our civil and

criminal law

Kang In Won

Recently a revised bill on Commercial Law was announced for an adoption
of Business Judgment Rule toward our legal system explicitly. If it is formally
adopted, corporate directors are protected by the presumption that directors
fulfills his/her duty of care or loyalty against corporation. The Business
Judgment Rule is developed through a plenty of judgment in U.S. and
German with the aim of business management discretion by directors.

It is align with the thought that directors owed a duty of care and a duty
of loyalty against corporation throughly, however at the same time that
business judgment of directors are respected unless such judgment is a
substantial deviation or abuse its authority or powers.

Over the past years, the right of minority shareholders are emphasized due
to a limited information approach possibility, and as a result of it, several
protection method is introduced such as a representative suit, a right for
shareholders meeting, a right for accounting books etc. However, those of
rights are not yet useful substantially because minority shareholders usually
have a harsh burden of proof without a consideration of actual difficulty for
gathering informations. Nonethless, once the Business Judgment Rule is
formally adopted, then minority shareholders might have a more difficulty to
exercise their rights.

Our criminal law has a criminal crime of malfeasance, which confront
many criticism like excessive punishment in terms of translation of civil
case into criminal case. Such criticism is plausible, however in order to
overcome it, what are needed is strictly interpretation, not the adoption of
Business Judgment Rule toward criminal law system. Basically malfeasance is
an intentional crime, on the other hand the Business Judgment Rule is
related to a civil negligent act, which deals with substantially different area.

To summarize, it is premature to adopt the rule to our civil law, and it is

not logical to adopt the rule to our criminal law. [ expect we have to pay
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more attention to decide whether such rule to our legal system.
<key words>

Business Judgment Rule, director, duty of care, duty of loyalty, negligence,
malfeasance, minority shareholders, representative suit
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[Abstract]

A Narrow View on the Clauses for Criminal Process in Constitutional Laws

in Germany

Kim Ju Young’

For the revision of the constitutional amendment initiated by the President
in March 2018 included the deletion of the clause in the present
Constitution on designating the prosecutors as the subject of requesting
warrant, the long-continued arguments on that matter would have been
entering a new phase. But that revision was abolished because the National
Assembly didn't go to a division. So the arguments have to continue under
the current constitutional system, at least for the time being,

Thought the power of prosecutors of requesting warrant was introduced
through the amendment of the Constitution of 1962, it is true that
constitutional academy have not been much interested in that matter,
compared to the importance of the freedom of the body and the importance
of understanding the criminal procedure. As a fundamental work for future
discussions, it would be so meaningful to examine the legal systems of
advanced countries in terms of comparative-historical legal science that this
article examines the constitutional provisions of the previous German
Criminal Procedure and how they relate to criminal proceedings.

As a result of the discussion, it seems difficult to grasp the specific
development of the German constitutional regulation and the criminal
procedure of Germany in the direct correspondence relationship. Basically, it
can be understood as a gap between the constitutional provisions and the
constitutional reality, but it is also possible that the part of the ruling of the
law that is relatively lagging behind the United Kingdom is an important
factor. In the end, we can confirm that the most important thing is to
achieve the maximum guarantee of people's fundamental rights under the
principle of checking and balance of power.

* Associate Professor, Myongji University College of Law, LL.D.
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