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[Abstract]

Eine Anmerkung zu einigen Problemen im Zusammenhang mit
der Verfiigung iiber den Miteigentumsanteil und die
gemeinschaftliche Sache

Park, Euigeun*

Das Miteigentum liegt vor, wenn eine Sache mehreren Personen (mehr als
zwei) nach Bruchteilen gemeinschaftlich zusteht(Art. 262 siidkoreanisches
Zivilgesetzbuch). Das Miteigentum ist in den Art. 262 - 270 siidkoreanisches
Zivilgesetzbuch geregelt und die Vorschriften iiber das Miteigentum finden auf
ein anderes Vermogensrecht als Eigentum entsprechende Anwendung
(Quasi—-Miteigentum: Art. 278 siidkoreanisches Zivilgesetzbuch).

Beim Miteigentum kann jeder Miteigentimeriiber seinen Anteil frei und
unabhingig von den anderen Miteigentiimern verfiigen(Art. 263 siidkoreanisches
Zivilgesetzbuch). Die Miteigentiimer konnen allerdings iiber die gemeinschaftliche
Sache nur mit Zustimmung aller Miteigentiimer verfiigen(«Einstimmigkeitsprinzip»,
Art. 264 sitidkoreanisches Zivilgesetzbuch). Ebenfalls ist die Einstimmigkeit aller
Miteigentiimer fiir die Verdnderung der gemeinschaftlichen Sache erforderlich(Art.
264  stidkoreanisches  Zivilgesetzbuch). Verfilgt ein  Miteigentiimer ohne
Zustimmung der {iibrigen Miteigentiimer iiber die gemeinschaftliche Sache, ist
diese Verfiigung nur im Umfang von Miteigentumsanteil des Verfiigenden
wirksam. Der Gebrauch und die Nutzung der gemeinschaftlichen Sache durch den
einzelnen Miteigentiimer wird durch die Grosse seines Anteils bestimmt (Art. 263
siidkoreanisches Zivilgesetzbuch). Jeder Miteigentiimer ist entsprechend seinem
Anteil berechtigt, die gemeinschaftliche Sache zu gebrauchen. Jeder Miteigentiimer
hat ausserdem den Anspruch auf einen seiner Quote entsprechenden Anteil des
Fruchtertrages beziiglich natiirlicher Friichte wie auch des finanziellen Ertrages
der Sache. Die Verwaltung der gemeinschaftlichen Sache ist durch
Stimmenmehrheit der Miteigentumsanteile beschlossen (Art. 265 S. 1
siidkoreanisches Zivilgesetzbuch). Jeder Miteigentiimer kann allerdings die zur
Erhaltung der gemeinschaftlichen Sache notwendigen Massnahmen
(Erhaltungsmassnahmen) allein treffen (Art. 265 S. 2  siidkoreanisches
Zivilgesetzbuch).

In dieser Arbeit wird durch einen Vergleich des siidkoreanischen Rechts mit
anderen Rechtsordnungen versucht, die Probleme 2zu losen, die im

Zusammenhang mit der Verfiigung iiber den Miteigentumsanteil (insbesondere:

* Researcher von Law Research Institute an der Kyungpook National University
(Siidkorea), Doktorand an der Universitit Fribourg/Freiburg (Schweiz) und an der
Universitiat Freiburg (Deutschland), Dr. iur.
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TeilverdauBerung des Miteigentumsanteils und Quotenverdnderung) und die
gemeinschaftliche Sache (insbesondere: Rechtskonstruktion der Verfiigung iiber
die gemeinschaftliche Sache, die Behandlung des Fall, dass einer der
Miteigentiimer unwirksam verfiigt und Verfiigung eines Miteigentiimers ohne
Zustimmung der iibrigen Miteigentiimer {iber die gemeinschaftliche Sache)

auftreten.

Key  words: Miteigentum,  Teilverauflerung des  Miteigentumsanteils,
Quotenveranderung, Verfiigung tber die gemeinschaftliche Sache,

Rechtskonstruktion der Verfiigung iiber die gemeinschaftliche Sache

_‘]8_



}
S A

)***

S

=
W EIE"

abell ol

(&8

o

R

ISSN 1229-7585
eIlSSN 2765-4869

H

)=
wel

[¢

R

=
=

gEan v g o] Wst

FEKERIFIT RS F ARSI R 5T

=9 WAHACKE) A<

doi.org/10.53066/mlr.2023.21.2.19

. https:

Aoy Absl e} AAZE BRI Fel] whek A 2= Ao Al

BANVEEE A21¢ A25 (2023. 1)

DOI

ekt S7F

ol

N
il

23]

=
=

TF Y.

2370 = Slme 2

20143 B 20163 71A] ‘=t

L
R

] .§]

s
RS

[e]

ﬁq

7N

R

2

= 20159 EH 20179744

A

g3l w3 AP’ 5ol

N
B

=
o
o

—
T
HO

ol AT

™R
Y

P

e

3

)

9

ato] BAA,

S

R

2

2] &

o] gl

=i}
=

] )k

==
R

[e)

YA
AR Faol A WA )

o], 2016

T

[

=

)

o] BN E

s}, AA, ¥ 5

=
fLE

o] At3],

A

E
[e)

ul o
=

3

7] %]

R
9]

y

i

3
2}

o] &

==
R

[e)

oA WA
T2A o

sl
=
]

R

1

9
yul

1ol4 AR AR ol
ol el%
94

A
HIEH.

2}

i3
ofw7] of Hu},

- 1 9 -

]
S

1

A
=~

A
3

s e e

S

AT
RO

J

20

B
WA AL,

o JER R ERE AT, AR, B,
o FDCREREER A TR e Bz, EREME A, Sl

o

=)
* AR OE, ST 20199 MR BU I IS — — G K B IR PR B T 22 OB e S




BIZEE A 218 2=

Al 9 Bgo] B WA BANG BAZ BAAL

Falol AT AFFARdele: @A e $as 484 AT
A elel® AU gtk BEoAE % YAl AW 2 ol g3 BuE B
ARE AAe7] @ ke mAHT o= WARAY AN wES Ba) 4
AH, A8A ol Adats d AT 5 e Aotk Wk oheh, ¥ o]
SHe) FA A FESL ST MFPA Ao Jlelss AE Faw
@uA 997k @ Aoluh

ol ge BAL By Sd B AT WA, FF YA B AL =
98 APAY. FARoRE WARAY Fol, YA WEA A9 5L 2
A o, S YAdel U@ AU ol g AFES BHAL AFE
e AY4e) A% FHOE nErh @, o FAME WA BHAA FF
AL At ol ARl EASE BANS dAHoE WvEd. LoE, F
= QAR A olgol ol WAE wASY] A WA wAAT 58 9
A9 BE WEAR, GABYAA, TNFAAE, AY ] ARIAAE, T
Mz BE AsE Fol w o dh

AAg FAN: WUCkTAA WA A9, RAND WAUE, TYE, T

o Foln wg, wwel dde wy

=EH 9 2022, 12. 20. - AAFAA]D 2023. 01. 09. - AlA A 2023. 01. 25.

o) el A2

BEMAESNEFH R RR, FINARARBRANEFEES T EXRN@E. KK
AT —MARNFRIFEEOERFEMER. [N, AMEEKTRSMIERN SR
AZF, HITRERBNEFIKECINARZZE LFHEY. TYﬁMHAk@%MT,
ZER, KERBIITREFA—E-+ RN BNAAENER . E5b Rk ESAE
REEE, M20IAFETFIBEE2016FLEHIE T (EFSRATMRKBRET =L RH AT
BHETEN) FHREKRSHFET LS ANBERLIT6A: HGN23NERBUT, M
2015 FHA Z 201 TF L BEHIE TIKETF R HRBE23IN . fFlm, HARETE201659 A1 Hl

ER (R THMAMERKE = LHILimER) & !

ME%EMH%%M%E,¢EKV RGBT H A SRR K DR IKE = L H T
K, RA—ENEFRBIOESER . B2, NEREGKREFIEIT RS RBIUR 247
afLLE i, %éE%EAﬁﬂkﬂﬁmﬁW%MJF¢ﬂﬁEE LEIEERA. 0, 7
ARG ERAGIENEG . BRAUDIFITREE. SRS EETEFEERD.

BEl, EHENERBRIKERFITRESNAIRFFEN @, |25 EHEMI-
=, X &3 EEEMENIKESRIRE EQ BT F KB SN R, HE,

1) =L 7ERT , REF L FEETHE 2018F 2 E &AM IKEF LBERICE. http://www.askcei.
com/news/chanye/20180115/163242116069.shtml , 1-271 , 2019-4-26,
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ROBEFERNEFZNAT RN IKE R FERRERD . Rk, 58X,
ARV T B B VK E IR RIE B E AR R WML S L3R RVIKFRANER
M. —FHmE, BRFENMEE L T RZENE, MEEATTHIN MAE A+ EKESHRIRNE
R, HR, 5z ARERRTBUENEMERR— “THi0” , SE&FESETMREHE
Prisin, DTSR ERERFET A SHAFENEENNE. 5—7HE, AKRFRIT@E
E X T BAEIE, BN AERELERE MR RN, KRAKERIFEIT RS RIF
KIMZF R G REBIERNEN .. BN, ARFLRAGEREG, #Hikrs T XRFE
B, #EFEEMIRE L.

—. FEVKERFEGL

EJLE, R —EREIMERKSUHARE, e TRZBER, Bk
FEFUH KRR BBARNIBZ A X B REITT & FF BIKE R IRIE S R E RIS LR
ERE ? IDUEX /N a2 81, AEE EESKERIRAEAEMS, BNt 2 8kER
TR RJEMIEZ A I B VK S R IR B TR A

2.1 KEREMHENX

KERF IR TEERBESRFNHEX, BEE5AFINER. M ESTikE
TIREE, #thERERE EORIKRRE . KEERIBEOCLU TERMEDSK, KENRE
MERTHERE, KAMRIKRENETMHIKERFM. WRRATFRIKEEZNE
AR G ER R EARAY23%, HAp2/3BaEMmmE, 1/3EEEHE. ik E X AKEXERL S
FEHhE AT 11%. FEAIKEERNIXI04AFE S TXK, TEAMER DS LIKINREX.
REZTDIKEEARN20X104FEHF XK, BIEFIE. AFHFPILI. FeELEfo I
DREESFEX:; TREREXMARMTILSE24° ~25° . TREMXNEIERE. [
Ry . znEEEAEE, BRSIEEAIHX . KEEEZMRARR, hEtTFREX
KEVRIEZRIR, WA “BUAKE” . [ith EEF MEFIREHIRAKNEEL N60
000X 10832 /7K, Pk KEHBERSY. FEETHEZIAE NS 451.8X 10832
TR, KKERFH—PERERLFILT S LK. FRELIRLSBK. FEs/EARE
IR &AL S ORI R I VK BB K R A 5 FR TR ERIS0% LA Eo BAIVIHE. AKZ B0
KA WLMXKERMAKNE L S EBEN. b, KERUKZREFBTREITRENER,
FAEBTBINEFTERET. ETEX, SWAFIKEX ZEMARKE, TRE—LRR
BKIR, HIEZRIGEIIGRM. KETIRAERATRTIR. HBE. KEZES. FRIKZZHHN
KERBEETETEEER L. KBERKNRENZTLEEREELBIE R 2

KERFEFERIEZFNZTMHEFE. Rk, —RENEBNRSEREINAEL. &
FAF, aFEFHREARBEIO0NHEE, FRESFEMX. FltX. AFHHX.
JEEMR LMK . I EMREM T HRIEIX R, shabdbsE40° 52" ~46° 18" , G FER

2) FEMFERER S RIFEMRFTM , T28KERE? (FHEC(CPFERBENZAGRZF) ) .
http://www.igsnrr.cas.cn/kxcb/dlyzykpyd/zybk/qhzy/200610/t20061008__2155320.htm
1,17, 2019-4-26,

3) @FM | WX IKE TR IR IR - LIVEEH REID] , A k%, 20105 , 137,
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M= R B EI P /R A LU AN JE SRR B LR K FIKEZMELL T “RERESES
LA 4075 TN &R B SR A B VK B 7R &

2.2 KERIRAFERMAL

KERFEZ—FMETZHMNEARARE, BNt —MIRAE. ©a&5FRANENZ
FIME. B2, WEFZHNAETUMIKEFRANAERIRE. Y81, KERFEEFETER
i, ZRMAN—MEIR. EKBEEFE (FEAREMEZEZE) (LUTFEMBREE MU
B AFEAREMEREM) (LITEREIES) WBERINE. (L) FIXFEIZMA
E, (B K. AR WG, BEE. T, MRZEEAXARE, HETEXRFAE, Bx
BfE: HAEENEE TEARFMEHSMILG ., BEE. . MRKRA) . (Rit#)
F250KME, (AR WG, ER. . BRSEARE, BETERFMAE, EBIkf
MERBTEEMENRI) o M (ZEIE) BIFXFEIZMEM (Rik#) 2505 E 0T LA
DT, B K. RARS LG, BEE. . MIRXEEARIE, BETERMA.
EXEFEAENE, FEEEDURREMIGHEEEFIFE I RN EFMEIKEE
FErREE. B2, Ak, KERFERE—MHETEARARENEZENMERIR. IJH: (=
) BIRFIFAMER Tl K. FAR WG, BR. i, MREERTR--) +
SO E N EIERERIRN . RIS EREmk. 8D, Yﬁ“%?ﬁﬂm*ﬁ’]ﬁ%ﬁ’ﬂé\
MOEENE. AT, KERBEMNEZAAE—MAERE, ENMENRATERMRE, 8D
ZRTAE. B2, FEEIENE, EBRIBTHREARNBARARBFEZENUNEZENEN £
PRKRARRNEENNA, BEENFAEREERNZNFEARRNEZALAR. 2ALR
NFEBARBENAENE—MERME, 2RARNBAREF S, STt
ZHEEMN. EREEBRRBFEMANRINSREN S ER2RFAE. Otts, $FAAK
N AYERNZARN SHE, ETFARAYEBRNNEERR, ZEINLE (MRE) BE
AIEEE, XMTREARNBARFENS G hEEEERE T AMEIEN, MAENBEARR
BRRIFTERT=4. D545, (FEARBIMEHNRELE) F25:ME, (NEFRHE,
TR MAREEMERNSHRANNET A TSCEN B ARFH LMK, IFLS.
Ky . . FOEL AR BR. B, AN, BRET. ANET. BARRIF
X, MEAHX. A% o RIELRAE, N FERNERME X FMIKEZIRF
RNFANERMEEDINEZ, (REAREFTMEFRRL) BI0XREIZFHEARM
E. B, BSRIERIFEED], NEEFERFIELKRSE —KEBEE; B4 Eih
FTARBBHABERIFEES], NARTHRX AT RERIFLELRELE —HEETE., HE2H
MHE, (BRUEARBFERIITNENFFRIFE ], KEBEERIEENAEN ZIR
RIFFVELBHIE S ERIF TECE N E ) .
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=. FEKERRIT &K F0H AHIIR R FERIFEE )&

3.1 =ENKERBENIT KRS F AR

EARBREKIEFEFTENRBER KA AARMCBIE, KEXRFEEAHFE
“BWHERIR , ERFFBEBANT ARBEREEIEEER “Prml” . FEBINIKERIR
REFFA, 28R T —Mr=lxft, HEmPROKE= L EHE, Rk, A8Z5h. T
REZ AN IXEFTRIKE = BN 7 IR AGESRES 4276, 12 (DA DRG0 2 K A VEEY
—MEFREE. FMARKRBRN S, KEREZHHATE EGUR. RIEF
BRI & AR (REKSRERERE (2018) ) ZIERR, 2017THF Z2018FIKkE
ZhEKERFAIRBITAS 7L ITIZAR, KERFBIIRALIE ART3300ZTT. it
2021 F 2022k EE, FEKERFEABCFEERNE. UZAR, KERFIRAFOTEER
KB ARM680012.7C . IKEARFZINLIEEZ RG], RIE (2018FEBRE~ L AR K
BR, 2018FEFEMEEARFTOT S, X21137 AR, BEHEK14. 4%, HEHIBEEHIE
FARKIIOL AR, FEHEKLI3%. BEHHER201THEIG NI NET420 . BRABED
BA2016F11 A2 54 (KEBZHEAREAL (2016-20255F) ) 1 (ZEIKEH IR HE
WA (2016-20225) ) o ZBHAN, Z2=EIKEF L EHAER2020515F 34 £1600012. 7T,
FI2025545 A F 1000017, 75 .

Hokh, ERMHSAIFIL R D IEEHRE R EKS~ L AEE LR, 02014510 A,
ES &R (ESREARTINREBREAE=LEHABIERNE TENL) « 2016554,
EFRABEERBRMYN (FMBERE “+=A" M) . 20196 848, TlUF{EEIE. #&
BE B UL RRIES . TR ERR. TRER. AKFEEE. MRANE. bR
ZBUARIK A KN (KBRS S[IM L L RATINIT L0 (2019-20224F) ) .

BM2002FIKEZNEAX R ZREZGE, 23 HLFENERRE, FEKREFLEHA
PORKRLE. ARIF2018FEIKE 0 B BHBIBER, PEKELBEKRSIREE. K
FERE. KEZBI KEEH. KEREALARMMR. FEREFLEITLENAR
&, BRIREKREFLEHAPREAREE, 2022F kKK 0L RSB 3 PRSHEDNIK
L RRNSIER, HHBHBHIEX, BWRARIKELIERNK.

ZEFT, BRPEKEFWIEE CRRRE, BE5ETRZIKE LK EEFRMEN
b, FEAKEFLAREL TS KRN K. SIHCSIERDFE0I7TEZ2018FIKES
FERERFEALRITEE T ITZAR, KERFIRALE ARTI00ZTT, AR5+
E50. 0LZ N REV e KHITEFE T AELE, R RZE(BIE RIR K/ 9

EILE, PEHFEMRERNEREHRMELSLEFEDIE “SZASEIKEZM” 5§
KRB EE LRI MEEERAEM, HMARERM2022F b m-KkROX R
&, EERSReRXRAFRRARNZERE, KORR “BREF7 . KEFLEmNE
MEFORET A, BRlkREBRI, 2MHE 2T, MRIEHMEARSH. 2Tl
AMEEIIKEFLBEMBERZ, WKFED). KERNE. KETKED. KEFRHE
%, 2REFMHE. ZHIFIEHNRR.

8) BB, 2018+ EWKEF~ I AL F. https://www.docin.com/p-2072448990.html , 5-6
7, 2019-6-29,

9) EBIE , KEZREZNEFEE - —RTLIUREZRGEAERNENN], R IUREIR ,
201944 A28 |, 2R,
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TREIERIME R AR IREIKE = & RAVSE NBIRES) H o sbigl ik BRI AE K
BHHIENE. SMENTRIE=ENFOIE, B TH AL, MEBNAZK, ERIKER
WREARSZ. HREMREAHA S43. 87, EFERWKXI120KER, FTHEEXIET
15-25fF, BE X, HEK. FENKERFENKE= IV EKERMBETHERLE. EHE
=, MR bEEN NIKEFF I ERIRE TR H. SHREBEEERZHDRERIE,
HPpREMNREEAER. Wik, XdE%E, ZRENREXUEFEONIKE= YR A
[RIRMIEERE Btk

BIXILENE N, BRI, SMENKERFEREEKE WL FREEE TRA—
B, XFHEMREIRFELRNZEZ B BRVHIAE RN FUESRAG R E A ETEHRME .
2018 F HFMEBT LIEIRE e, TEAF, HTHRENEMBRES IR, RERAFL
’BI. KEFFLEARBLES, “BFHRARKR7 UL DI, 02T FREBUFNZF M
MBS, KEF=LEFTHRED RN REF I L2 —. RIBZIEE R, 2017F11 A1
HZE2018F3 A30H, S MEIKEZHESIHET263. 897 AKX, KILRIFIRA 1421, 8112
T, GEERBEFEIRARIZ6. 85%. 1DRIE (2018-2019FFBEFHMEIKERIFIBE IR
LY BURE R, 2018511 B1H-20194E3 B31H, A EERES431. 849 AR, REHEEK
16. 08%; SRINIRIFIRA1698. 081270, [EIEEHEK19. 43%. HMRIKE R A YSIEFR2013. 89
TC, BB, 2%. HMIKEIRFERGEMARTIRF, @R, BB, AEHE. 7RXE
FEARNBERLHSEERA, AT0.6%; 325 WMEL RG22, 5% WNBBREXE, B8
0% R FEHATZRIIMAT “K EREKE” , AR EREIREFFERYT “K EX
17 o 80%HIHEISIRIGARLEIHIT “LKENZE” . KE. TR L HlE 2L ES
BHEANRHI3T. T1%. 26.09%F013. 88%. KFM . HMM . T ALFAEE TR BIE M2 HI3K15
“2018FETERERIFHT " ¢ “AEZH, BEFREBL” BILEEARMEIRFR, T
AN KERIE G AR I, mERRIEE S B E A KE
TR £, “ibHEE FRFENER” . EMREKREEENIKERIRE, FEAF “KE
+7 ERER, “KERAER. KBERFE. KEWHAER. KERBEL” MK
KEFRERENEHKR. KALEREBRX. FRHATLMERX. tAXEBIEBRX 3K
FF2018VK BRI IX 78 1X . 2018F R ERKFIKE R T E AERFEFEPRMEE T 523
JEFE s SHRERZRIKRET . FE « B TS T SEKEERIE U IR T 58 A1%E2018
TEVRE IR EIED .

3.2 EEHE T+ EIKERE X RAIREEFEAER R &

BARPEAERE L LRAEARNARARHIBER 5 | FMEINPILLE, HELHA T HR
KEWEE L, BRTREELFARMZNE 7 RIBEAFENRIE, EXKERFEITRSF
RS EEFAEE — LR R .

3.2.1 KEREBEEEEENTG A S
KERBEN—FZTMHERRIE, KBUSKRILA. . KEESRIEIREE—

10) EMEARBF , BUR TIERE——2018F 1 A2 B EEMEFE T =ZRARKREASE—REW
. http://cn.chinagate.cn/reports/2018-03/02/content_50637759.htm , 17 , 2019-5-
6.

11) ZWMME , FLRKERR , &R —— W RECHFRBAETEERFEHHHIAZEN], A
RA#R201941 82308 , 1948,
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2, AfMEFE-—EmEEEE B . D NhERGREREAITRE, REMEM
—HEREENEKRERIRNE R X ERF, BRAORBREIREFRNIERKE. B,
FEMERBRRFEMIEEAE: (THEEX) . OKkiE) W, (k) D%, &
£, BRULLESERIROYT KER, HEVKERIREIERRIPERE, BIKERIFRF
EERATCERT BE . EEEAXHE - BIKERIRAE R I BN IKE R IRRIERE
HWALELT Vi, HepthigHihE (L) FIRFIRBRREEEMERTIKERRD
FEFERAE, BthEEEEMRENTEE. Bal, PECHESXRET FERIFE) . 10
EMREWRE (FFREARIFE) MBRNE, SEEMNENERER, SESRKT (EME
HERIFRG) o 1DEE, NREBESIENERNEIT, LiIREEENEREFTIRR
FERR. PE (FREERIFE) B2R/ME, OREFRHIER, SHEYMALEFZNREDN
BEMRANMEI A TSCEN BRRRPEMAE, BFERS. K B L. 578 K
e BHER. B, FAEEY. BRET. AR, BARFX. NRAMRX. 4
HE) - B, (EMRERRRIFRA)D SR RREFE) E T EUNRR. S
Frd, BAT, & ERD>—E2EAKRBIEMHN G RKEZIRRIFEER, ROZR MR
“VREFRRIFIE” BYSLIETAE

3.2.2 {THRERAEHIENEE

FRTIRT ZR N R (IR RS DBUMTRE RSN EEAEE . EE,
BT B ST EBASIENGGE, S ZERZALEMIGEH, BN EFEE
ERPREFXEEEMRMUIAR. Fitt, BEUERINGRNEEREEFER. EKE™IL
HEATTH, ITEHRN TEBREBFRY, FE—LHEEE LSRN ERE. AR, &
KEF= LA RIVE M. BN EMORTEERZ. ® 6, SFKEERFZHM

12) XM/ 3K, RARIKE 2 AR RET ] kE 20 , 2017639811 |, 267,

13) 19866 A25HBANEZEARREREESERASETARSVEBYL, RIE198 8
F12A29HBLtEZEAARREREESFSEASEARSVUAR T BR(FIEARLME L1
FIFONRENE—RBIE, 1998F8 A2 HFNBEEARRRASESEASENAX
=BT MRIE2004F8 A28 HETEZEARRKASEFSZEASE T —RSMUWRT
B P IEARSFE T & HRE R RENE - REBIE,

14)  1988F1A21 B FEAEZEARRKASEFEZEARF2ARSVEY, 2002F8H29H
BAEZEARRZRZESZASE - TARSNEITEY, 2009F8 A27T8FE +—E=EA
RREZXRZEFSEASETRSBA T BHE M EENRENVEE, 20165F7A28E +-E2
EARREZRZESFSEZEARE - T -RASWAT B EARKLNE T LIEEIRIE> F N EEE
HIRE)E - RIEIE,

15) 1984F9A208 FAREEARREARZF FEASE LRSBEY, RIEI1998F4A290 %
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[Abstract]

Research on the legal Guarantee of the exploitation and

utilization of snow and ice resources in China

Han ChangShan *

%

Joung YounBoo®

With the continuous development of modern society and economy, the people in
the new era have greater aspirations for a better life. Tourism has become a
kind of people’s spiritual pursuit for a better life. At the same time, with the
improvement of people’s living standard and the change of consumption concept,
the number of people who travel on ice and snow in winter and like ice and
snow sports iIs increasing year by year.

Under such an opportunity, the development and utilization of snow and ice
resources has been the focus of the central and local governments for many
years. The rapid development of our ice and snow industry is supported by the
policies of the central and local governments. However, behind the rapid
development of ice and snow industry, there are a series of problems and
deficiencies that need to be solved urgently.

The development of the snow and ice industry should be protected from
several aspects—--such as: the development and protection of snow and ice
resources in accordance with the law, the establishment and improvement of laws
and regulations for the development of the mass snow and ice industry, the
clarification of the legal status of snow and ice resources, the improvement of
the diversified dispute settlement mechanism, and the increase of citizen
participation——so that the development and protection of snow and ice resources

can achieve a win-win goal of economic and social benefits.

Key words: The legal status of snow and ice resources, Diversified dispute
resolution mechanisms, Theory of balance, The right of citizens

to participate is guaranteed, Protect citizens’ right to know

* Lecturer, YanBian University Law School.
*x Professor, WonKwang University Law School, Corresponding Author.
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[Abstract]

Problems and improvement of the fund management structure
in the private equity fund crisis

Minhee Jeong*

Lime Asset Management Co. Ltd.,, Optimus Asset Management Co. Ltd., and
Discovery Asset Management Co., Ltd. are the main asset managers in the
so—called private fund crisis. In this article, we look at common illegal acts in the
fund management structure, and analyze the relationship between the structure
and the illegal acts. The three asset management companies all had one thing in
common: Iinvestment money reached the final investment target assets via a
conduit functioning as a reservoir. Plus, all three asset management companies
have either finalized sentence or are in the criminal process on fraud due to
Ponzi-Scheme, and have received administrative sanctions or are suspected of
violating the Public offering regulations. It is analyzed that the reason for such a
common phenomenon is that the conduit functioning as a reservoir can play a
key role in helping fraud and violation of the public offering regulation.

In addition, in the Optimus case, a criminal trial is underway as it is suspected
that the Ponzi scheme was caused by the integrated management of trustee
accounts, and Discovery is suspected of reducing investors’ access to information
by using an additional conduit.

In this article, I would like to suggest three specific ways to improve these
problems. The first is to establish a new regulation that shall be deemed to a
public offering when debt securities issued by the same issuer are invested in
two or more funds and to amend the regulations to include detailed information
on conduit in the registration statement. The second is to put a provision to
clarify the meaning of separate management obligations in the key specifications.
Thirdly, if the fund uses a conduit, it is to limit the establishment of the fund
through a self-regulatory organization, and if a fund is established, strengthen

the description of the conduit.

Keywords: Private fund management, Conduit, Special purpose vehicle, Ponzi
Scheme, Public offering regulation, Duty to keep trust property

separate

* Attorney at Law, Financial Supervisory Service, SJ.D Candidate at Korea University
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[Abstract]

Analysis and Legal Review of Cases Related to Endoscopic
Procedures”

Kim, Sung-Eun™, Choe, A-Reum™, Baek, Kyoung-Hee ™"

Endoscopic examinations and procedures are widely used to identify and treat
digestive-oriented diseases, and are also essential items for the national cancer
screening project, making it a familiar and frequently used medical area for the
public and patients, and it is a very frequent medical area.

Endoscopy and treatment play a key role in the prevention and treatment of
diseases such as cancer. On the other hand, endoscopy and procedures, which are
responsible for preventing and treating diseases, are invasive medical practices,
and the risk of adverse consequences such as death and severe disability remains
as surgical surgery, but public understanding and awareness may appear
differently. In this regard, it i1s true that medical and legal reviews and
approaches have been made to prevent medical accidents related to endoscopic
procedures and reduce damage. However, previous studies have focused on
considering some cases or cases, and despite their significance, systematic and
analytical studies on endoscopic procedures have not been sufficiently conducted,
and policy implications from an integrated legal and medical perspective have not
been sufficiently derived.

While the general standards and standards of medical practice such as
endoscopic procedures are standard, the individual circumstances of the people
and patients who are treated are different and difficult to unify. In addition to
these individual characteristics of medical behavior, considering the essential
characteristics of medical care such as invasion, risk, difficulty in predicting
results, and irreversibility, we will derive empirical implications for preventing
medical accidents through a specific and comprehensive view of precedents in
medical civil litigation for endoscopy.

Therefore, this paper examines major issues and results of various civil cases
related to endoscopy procedures in various ways, and suggests measures to
prevent medical accidents and guarantee patients’ treatment options to improve

national health and reduce disputes.

* This work was supported by the Ministry of Education of the Republic of Korea and the
National Research Foundation of Korea(NRF-2022S1A5A2A01043101)

#* Examiner, Ph.D. / Korea Medical Dispute Mediation and Arbitration Agency.

#%% (Clinical assistant professor, MD.Ph.D. LL M., Department of Internal Medicine / Ewha Womans
University College of Medicine.

wrk% Professor, Attorney at Law, Ph.D. / Inha University Law School.
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[Abstract]

Appraisal right of dissenting shareholders
-Analysis of the Supreme Court Decision 2016Ma5394, 5395(byeonghap),
5396(byeonghap) delivered on April 14, 2022 -

Eunkyoung Yun*

Under the Korean Commercial Code(the “KCC”), the Financial Investment Services
and Capital Market(the “FSC”) and the Enforcement decree of the FSC(the “ED”)
provides that (i) where a shareholder, dissenting from a resolution regarding corp
orate reorganizations such as mergers and acquisitions under the KCC, has notifi
ed the company of his/her dissent to such resolution in writing before a sharehol
ders meeting, he/she may request the company to purchase his/her shares in writ
ing, specifying the classes and number of such shares, within 20 days from the d
ate of the resolution at such shareholders meeting, (ii) where the company receiv
es a request, the relevant company shall purchase the shares in the period during
which a request for purchase can be made under the KCC, FSC and the ED, (iii)
the purchase price of shares shall be determined through consultation between th
e shareholder and the company, (iv) where the consultation fails to produce an a
greement within specified period during which a request for purchase can be mad
e, the company or the shareholder who has requested the purchase of shares ma
y request the court to determine the purchase price and (v) where the court deci
de on the purchase price of shares, it shall compute it by a fair value in view of
the status of assets of the company and other situations.

Evaluating the price of the shares has been disputed due to the silence of the K
CC etc regarding the specific meaning and method of calculating of such shares,
and also the court decides it not according to the civil procedure process under t
he Korean Civil Procedure Act, but according to the procedure process under the
Korean Non-Contentious Case Procedure Act and therefore the court decision sta
ndard of this issue is ambiguous. In evaluating the the price of the shares, courts
deem a standard market price of the company as the fair value of the shares bec
ause courts believed that the standard market price of the shares has been decide
d on the stock market and market price deems reasonably among related parties.
However, in the exception case of that severe distortion of the price arisen from
intentional engagements by controlling shareholders in stock pricing is detected, c

ourt may conduct a judicial discretion granted to, and therefore, shall ex officio fi

* Ph.D/Professor at Jeju National University Law School/attorney at law
x*% This work was supported by the 2022 education, research and student guidance grant funded
by Jeju National University.
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nd facts and examine evidence as it deems necessary, in a sense of protecting m
inority shareholders from majority rules. The court decision rendered by the Supr
eme Court on April 14, 2022{2016Ma5394, 5395(byeonghap), 5396(byeonghap)} agre
ed to such court application. In the above case where dissenting shareholders exp
erienced value discount arisen from severe distortion of stock pricing, court fixed
and remedied such discount in evaluating the stock price. Given the institutional f
unction of the appraisal rights of dissenting shareholders, court’s conclusion drew
the result of protecting minority shareholders adequately and it seems to be adeq
uate. And then, although it is unclear whether courts would hold, in cases where
whether the increased effect from accomplishment of corporate reorganization suc
h as mergers and acquisitions, that is, a synergy effect, should be considered in
evaluating fair value of dissenting shareholders. Considering the above court rulin

gs, the related decisions in the near future need to be carefully examined.

Key words: appraisal right of dissenting shareholders, fair value, minority
shareholders, mergers & acquisitions(M&A), synergy effect of
M&A, the Korean Non-Contentious Case Procedure Act, principle

of ex officio finding facts and examining evidence, judicial

discretion
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[Abstract]

Legislation Status and Recommendations of Cyber Security

Law in Korea
Insoo Yu”, Yeonseung Ryu™, Joo-Hee Han™", Sung-Kyung Cho™™" and
Hye-Yung Shin™"""

With the continuous development of modern society and economy, the people in
the new era have greater aspirations for a better life. Tourism has become a
kind of people’s spiritual pursuit for a better life. At the same time, with the
improvement of people’s living standard and the change of consumption concept,
the number of people who travel on ice and snow in winter and like ice and
snow sports iIs increasing year by year.

Under such an opportunity, the development and utilization of snow and ice
resources has been the focus of the central and local governments for many
years. The rapid development of our ice and snow industry is supported by the
policies of the central and local governments. However, behind the rapid
development of ice and snow industry, there are a series of problems and
deficiencies that need to be solved urgently.

The development of the snow and ice industry should be protected from
several aspects—--such as: the development and protection of snow and ice
resources in accordance with the law, the establishment and improvement of laws
and regulations for the development of the mass snow and ice industry, the
clarification of the legal status of snow and ice resources, the improvement of
the diversified dispute settlement mechanism, and the increase of citizen
participation——so that the development and protection of snow and ice resources

can achieve a win-win goal of economic and social benefits.

Key words: The legal status of snow and ice resources, Diversified dispute
resolution mechanisms, Theory of balance, The right of citizens

to participate is guaranteed, Protect citizens’ right to know
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discriminatory treatments)® T/d %] Ut} See Rudolf Dolzer, “Fair and Equitable
Treatment: Today’s Contours”, Santa Clara Journal of International Law, Vol. 12 (2014),
pp. 11-16.

5 34 -F3UF fAol FAFAFANA NHEA L& Ae ofFE OxAFAHAAY
A A AAA o F(substantive absolute standards)”} A|gt&olgt= A, @o]el A A4
ol ti¥] T4 -FFUS FAe] Bt HS AHst= Asrt Aok See Ibid, pp.
10-11.

lo rIr

6) ol& £W, ISDS Aol Wi AEE Egste BAld ga) ofe aEe A9Kon 3
Aok AFE BWshn g, ol SI% FAAIL PR Ash ISDS AAHE AN
Ae BAI] 9% sk uAEel o7 Wiolth, % /£ ISDS 7]¥ FAd] WaE
FUUE 5o T4l FAFA e g9 #Fe Fud Bast drke A F
AE 3 gtk ARG AFe ol Au, “FARY Getnse] 4xy -1SDS A W A
T owe 94D WA wel 7, CEAANNAT, AAAIE2022), pp. 135-137; A
FARA AT DRAN AAFIAE A, OIAAE 2, @A Pel 74
Y, @FANNA £9 52 AASE Assh Ak ARAL G AR AEY, 2

ZEke] ISD Xﬂi*wioﬂ e AL FE oA, TedAT,  A6AA25(2013),
pp. 283-289. =,

- 134 -



FHEAEEY 3G-3EUR G0 o A BLE AR EQE2d AR $URA WHE A
/gl

MEA AARAEC B 19984 el AEsgom, 4997 oF A%t
Fa ANS A5

=l | 0.0 22ee dxe3ed Ad4E fdl BXEHIA=IVE
T4t o LSF-KEB Holdings SCAZE ¥ X 23 ALE A Ysle] 3hare]sh23
ATE FHALY T D3]+ 20039 9€ 26 E2Ert e d AES
e = AxF TR FIHEL] e PRl S MR I

& =
B 20039 109 319 g=olsheage] o2 39l
GRE g2 d s
l A2 22Fs KBe§A T d=98k23 vz
Kl

&

59 199 &2Eet KBugA5+

& =34 HZAFAL Az #Ad ol o2 KBagAF
A iz A CkS E7)std T T AR

Banking Corporation(®]3} ‘HSBC)ol gt=r<] k238 ujz}S AJ=svh 20079 9€¢
3Y E2Ele HSBCS =328 A wjzA ks A dstd o, 20089 Ay g
TE7IE Q8 20099 9¢€ 18Y HSBCx @ elgh2e) A& wjzhA ks 97138kl
A FANAFEE HISAT Al HAR EX2E= shvyagAFol g3k

o2

7) Lone Star v. Korea At A& O2EtELY], @2E g2, @F504, @323 14 #
H ARQlo] ThFojxom, 53] 23 vzt #-d Ao b FaskA gFo Ao
See Supra Note 2, paras. 146-155.; W=tA] AlEH =9l B2ElE 1= HAl AT EALS
Faooem, 1998 d sharol X ESFe] 2003 S 3t2g AT MEAHQ A
A, “B2e FAA-71717F AN AUASD) Aol gk A3 - E2Eke] ISD 3 %
AR AAH S TR, TS, AI545.(2017), pp. 210-212. FZ.

8) H3F, “BxEh-dargdEzt ISDY F8 W& ART, THIhe=H ) A36dEA2E(2012),
pp. 857-860.

9) Supra Note 2, para. 160.; 3| ¥, Supra Note 7, pp. 213-215.

10) Supra Note 2, para. 151.; &2E= Fa8288S F 132 38009 doll AF3FAth A+
ARl At e @AM - E, “BaEle] BRRGFA AV AR = AR H=H o
Subet” TEAAT,  A27AA45(2017), pp. 138-140. F=,; B2El7} dhare]sk2 g x| &

A Al B2ElE 5053%, IWEZWAE 146%, FEU232 13.85%°] AES
AAratal AATH AFHQD A o @A, “Fxo] AMAdd ISD #Ee #e A -8
2B AMAS FAoR-" THZER ) A69EA13(2020), pp. 231-233. =,

11) Supra Note 2, para. 181.

o

12) B2ty 3Ze)sted A1x} wjZAA Lo E G2 A7FEE DBSSdo] 7bd =& o
7Ve AAEEE o, ODBS2d9 vlagFEA A w4 7hsA, QKBRS SIFAldE
Zakd EA ngAs wEsle] 20069 39 229 KBEgo] 434 tiAAE WAHA
b el BIS Hlg 24 9 23 541 A8 2 At 998y B oA
o2 KBa§2 59323 AFE 7|89tk See Ibid, paras. 182-186.; 77 &4
LA, “BoEke] 98k vz Fagite] fidk ISD A&, THAEAATE, A8

AA35.(2013), pp. 41-44,;
13) Supra Note 2, paras. 188-190.; & A A A&, Ibid, pp. 41-44. E2~El+= HSBC
of sl A& 51.02% = F 5F 93769 U (F 639 1,700%+ <))ol wizsr = g

o3t ATE. AEZH el Atere o dM - A FE Supra Note 10, p. 140.; 284, Supra Note

- 135 -



BIZEE A 218 2=

lo
o2
)
N
I

Homt ol
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o
g 2B ARQ 987 =g e] A Fo A BTt E FUHE A S e /X))
B Wolm Ear A4 S U@ 7147 ol FolArhe 20114 102 62 AL
THYE g3Tte FrrxRe gig gr|sEAd A E2Ee] F3E Ao,
gaEe A4RE 75 FHARA] FAHATHD o] 0119 119 189 F§
Ad3]= 3ol wel B A dFxsted AR BFdE(10%)E 235k
A5 (41.02%)] th3k wfz- = (Disposition Order)& Wi ow, 5 wztyHo] oz}
E2EE 20129 59 18U7FA 2FA|H-(41.02%)S wiZtslorst= A&l AHSHA H
ATHIS) o] % 2012 149 27Y &L= s EFAFAA E2E7E HAfrsta
A T JEE FAdsd e, 20124 2€ 9Y Stuw
|

9 Qstd FA(FF 11900991
gew A A5ehgrho

o do ¥
N

BN AN
rr

Fz Bove @F98ey ARuz #¥ OHSBCO Wg AR $A4A
2142007 99 39 E2E-HSBCZF sh=xeldhes) A& wjztA ek A2 = 20099
9Y 18Y #=xested A& wjzA ok 7)), t

@b §AFe e AR F9
A AD010E 119 259 Bae-shbd§AFF daslded AR Ao

4 o 20124 29 99 BFIABLA AR vjzho] F-sle] FAY 2 BITE 9
W Roletm FAGT e, FARYRE G0 HAF 22 BITA B

il i=0n I

ad 20119 39 27 ool WA FACl teiM = Aol flvka dA2bEH,

stbE g ATl g A2zt SAMAL Adl HaARE et e A5
of #eb ko] oFofxl supE g Aol W AL SAMAL A AHE T

10, pp. 231-233. #Z.

14) 7+t 22 A=, Ihid, pp. 41-44.

15) EZE-stda AT Ads AT widA g E22E7E Bie dxmedted AR
51.02% 5 & 4% 6,889 U (FF 14,250) o sUa8AF7F A= Aot AlF-A<l
AV&re Ibid, pp. 41-44. =

16) Supra Note 2, paras. 175-176.; Supra Note 8, pp. 862-866., &=
E RIFA 2] Az WHo] EVlseitie AN S WA R F7
A BE s ATk AlF-AQ AV Tbid, pp. 41-44. FHE.

17) 2011 10€ 69 d37t= Frtxz e AE15HAY FARZT B2e] A4 ¥
710l whel E2elell disk HEYP 2504 )] gAEHUeH, F5H9s] = 2
el wel deudEES UEoh ARAJ AN AR 2 s, Ibid, pp.
47-48. =%,

18) Supra Note 2, paras. 241-247.; Ibid, pp. 41-44.

19) Supra Note 2, paras. 191-197.

20) Ibid., paras. 215-247.

21) Ibid, para. 372.

p; o
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FTHEAPEY 3F-SZUR 80 Tigh A EAEF A SH=EE2dl X E0jZ SRR |H HHES SHoE
|

(1) X -THAS Ao 7

7F At Zd 2 A Eufzt Sl B HAAG F4d g 7))

E2E5E OHSBCY Qg w918, stvasAF9 1 s08Hd v =
A3 7F HANAZIEHE0Y 28 60¥)S F=5 A, @R} ’ﬂ—%(good
faith) ol web P91 2, OF A& A&t 7S F58 F A& A T dg 4
g3t 7]t (legitimate expectation)E& 7FA|3L JQubil FA3FHTH22) of& ], EXEE

e ALY 7IE JAFAAL 2877 AHHE A AlEH, E2Elel] tlafA Rk Q154

Aboll #dt 7]ke] AW AL F8AY9EU g2 5F

agenda)= 7FA L U7 wlEoletal FAHSATHS) FAHHEFS FAFA o] A

HAdzake] el xpRgle]l AMojd wel e ZFolgt= Y 2l

expectation)”} £A3T}E A= Folstl, DE2E gk st g A &
= Els

°F(specific government conduct)e] F-Ag H, Q=W -dak Rivto 2= A
77 AHE & slde s 19 E2EA A A 7d7r SAEA g

g FAsAG2 FAFAFAREE YU HAAAZFS #3297 (hortatory
provision)dll E¥stn2 gt H = e FAAMAL A o] AFS Tt
A3 Qdvhar #astFdon, SulE Rk AAREe R SAHES NkE A Aol
ofyete= HS WEe] st ok & ARRblA A7 HeE AL 59939
SRAMAL Aol o}, FAMAL Al el WAlE 2435 7] (improper motive)}
= A& ob&Y A AT

o,

r°"

71 A el(good faith)ell uwhz} sk Aolgt= 7|d

22) Ibid., paras. 716-717.

23) Ibid., paras. 721-724.

24) Ibid., paras. 718-720.

25) Ibid, para. 725.
“The Tribunal has already held that the timing of the approval process 1s more flexible
than envisaged by the Claimants. The Korean Supreme Court observed with respect to
rules for administrative approval that the processing period "is merely a hortatory
provision that encourages the approval process to be conducted as swiftly as possible,
and is not a mandatory provision or validity provision.” In any event, as noted by the
Respondent, ”a breach of local law injuring a freigner does not, in and of itself
amount to a breach of international law"“ (emphasis added, footnote omitted)

26) Ibid., para. 726, 526.
“726. As the Tribunal pointed out above at paragraph 526, the issue iIs not simply
delay, but improper motive for the delay.
526. More importantly, the issue is not simply delay but improper motive or the
delay. The Claimants’ position is that the processing delay of the HSBC and Hana
applications was for a "wrongful purpose,” namely to appease public opposition to the
sale expressed in the National Assembly, by the unions, by the BAI and by a
significant element of public opinion. Even the Respondent’s expert did not support
delay following from the abuse of authority for wrongful purposes.“ (emphasis added,
footnote omitted)
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22E S FE5AY37F 2011 shaty] ExElo A Bk widwE 5
A A -2 A 57| (political and discriminatory motivations)oll A H]E¥ AHolm g
Aejol mal FLejor & o FE fubst Aolgta FHFAL) A ES 2
Elof Al erd Wty o A= E2Ee] Evle Frhzzte ok RiE A
x| &

o, =xAFIF BAZQ nelE Yvhe ARAToRE F=FH7t oo (bad faith)
of Wt PP B F glvt FASIATS 4, SARFE= F5o] oFoA
q17F Wals] zpejH o] At H st AL, 5ok 7 $-(patently arbitrary, unjust or
idiosyncratic), E9WsFA vgE Holx, oA oly, A3 -$-(manifestly

irrational, arbitrary and perverse), AW A=}o] thek 1wl FA] = ST EF

3l 39 (wilful disregard of due process of law or an extreme insufficiency of

action)E ou|gth=t solgvtar A A s, olE FTAWAETIE oFe] oFE AT
sk AWHA A (general basis)® AHAthe S WA o g AT V|F
S EUYE FARAREE F59937F 20119 suby] = elske s A& wjzt5eds
A Ag Q3 o] f-(controlling rationale)= ZAAA 9 g(prudential role)S F335}7]
A3k Aol olyzl FgUL3 o](its own institutional self-interest)S &4l 3}7]
gk Bojetar Ak, Hojol wat fFejsjor & o FE SNttt FaEtSl
T}.30)

o =59 d3 Y A weta 21 FAE AT 7 dvkeE 7l

E2EEZS F8993 7 20119 119 18Y i wlZH H (Disposition Order) & &
Bl Fit(catch-22)e wrxlow, &A= =28 A&zt
stal Al & stA ?‘536‘}—5 ol st ghe s wiZrkA s st
d=ES PAbstA Tt FASATSD FdAF RS IIte F

27) Ibid, paras. 729, 732, 735.

28) Ibid., paras. 730, 733-735.

29) Ibid, para. 737.
“The Parties also appear to agree that bad fith actions include conduct that is
“patently arbitrary, unjust or idiosyncratic” or “manifestly Iirrational, arbitrary and
perverse” as well as the "wilfil disregard of due process of law or an extreme
Insufficiency of action” It is on this general basis that the Tribunal proceeds."
(emphasis added, footnote omitted)

30) Ihid, paras. 740-741.
“740. In the view of the Tribunal majority, the ’controlling rationale” of the FSC's
behaviour was the growing political pressure. The Tribunal majority rejects Korea’'s
arguments that the FSC’ s behaviour was motivated by concerns about Hana or
discharge of its "prudential” responsibilities.
741. The misconduct of Lone Star did not relieve the FSC from its obligation to
process in good faith and expeditiously the Hana application (especially after Lone Star
had abandoned its right of appeal on 12 October 2011.) The FSC was then in a position
to take whatever action it deemed appropriate in furtherance of its "prudential role.”
Instead, in the view of the Tribunal majority, it pursued a policy of price reduction
which was not part of its mandate and was undertaken entirely in furtherance of its
own Institutional self-interest. In doing so, the Tribunal finds that the FRespondent
filed to act in good faith towards these investors.” (emphasis added, footnote omitted)

31) Ibid, paras. 742-745.
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gatal Fapel i o Fols AP ¢ gk Aol FHRGATE) g, FA%
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of FRdte] F=eedq Art detsE ASATAL ATEE AT o] dAd
& EUE FARET AT 24 Uy oA5E swedivtal ddelsl
T}.35)

o H
o2l
—z
AN

o
i
2L
2L
2
X
!
__>|“l_’.‘

N
of
%
jur)
-
O i g %

do,
Ju9
S
Jor ol
)
2
il

32) Ibid, paras. 746-747.

33) Ihid, para. 750.
“The FSC was also in a "Catch-22" position. The FSC was not only creating problems
for Hana and Lone Star, but at the same time creating adverse publicity internationally
about Korea’s hostile treatment of foreign investment. Despite the denials of FSC
Chairman Kim, the majority of the Tribunal concludes for the reasons stated below that
public and Parliamentary wrath dictated the FSC’s decision-making, and the FSC
succumbed to the pressure by orchestrating a significant reduction in the purchase
price of KEB by Hana” (emphasis added)

34) Ibid., paras. 748-749.

35) Ibid, para. 751.
“In doing so, as will be discussed (see paragraphs 779 and following), the Respondent,
in the view of the Tribunal majority, violated its treaty obligation to provide the
Investors with Fair and Equitable Treatment" (emphasis added)

36) Ibid., paras. 752-754.

37) Ibid, para. 755.

38) Ibid, para. 756.

39) Ibid, para. 757.
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), e QAgrt dtE gk Aolgtal A A s ThA) 53
TAAGEE F8A9sly #AYAHYL FEAdd FHAENH(a rational policy
objective)®} 8] 2 ¢l #7(a reasonable relationship)?} FAstEE 2o AH o] H
3+2] A (arbitrary and unreasonable)o]™, A @3t G EZHo] old FFHHA3 9 o
°o]& AgetAvta st tha) wekA, FARZHE= T8 D37t Ao A oo A
o7 ?rxﬂ:q e AAret o, o g-wy)el HA1F 22 BIT A2zA28 14
" 34 T o5 fluke Aojetar A s A2

(2) 9 F-27)o -FAF =23 BITH o F #uto i

Eothe @EAREY AR SAYA B AL $PA A (wait and

see policy)o] d-w 7)o - 2R =23 BIT A3%A 13

G, W Rl g-ol Skt sA-TAYTE A3 A
&35t zlo] o wiga Attt dS BHEetn Hawmog, WaRgg Nk 58S
HestA] Gk Wk, e g9 e sed Az wa), 2012
W 5¢ 18A7HA] =9 3t23d A E H{IdE(10%)E 235t AE41.02%)S AT
EZ 3 Fg9939 vz H (Disposition Order)o] d-#7]o]- 2R =3 BIT A

40) Ibid, para. 780.

41) Ibid, para. 781.
“In the view of the Tribunal majority, the course of FSC conduct was arbitrary and
unreasonable within the definition proposed by the Respondent itself as a measure that
does not bear a reasonable relationship to a rational policy objective. The Claimants
say a measure is arbitrary if either (i) the measure lacks legitimate policy aim or (ii) if
the measure is not taken reasonably in furtherance of that legitimate policy aim. In the
view of the Tribunal majority, the FSC misconduct was not directed to a "legitimate
policy aim” but to its own self-interest. (emphasis added, footnote omitted)

42) Ibid., paras. 782, 791.
“According to the majority of the Tribunal, the successful efforts of the FSC to secure
a price reduction despite its acknowledgment to the National Assembly that the terms
of a private agreement, including price, was not within the FSC mandate, and delaying
approval until a price reduction was achieved, the FSC exercised its regulatory role
arbitrarily and in bad fith"” (emphasis added, footnote omitted)

43) Ibid, para. 765.
“In light of the majority ruling in respect of Fair and Equitable Treatment, the Tribunal
majority finds it unnecessary to make a ruling in respect of the allegation of violation
of the Most-Favoured Nation and the National Treatment clause. To do so would add
nothing to the establishment of Korea's liability for what the Tribunal majority regards
as the only viable claim, namely the loss of USD 433 million by way of the reduced
share price. While the Claimants make arguments comparing the treatment they say
they received to the treatment of others who they say were similarly situated, the
Tribunal considers it preferable to apply the FET standard directly rather than through
the lens of comparative treatment of other entities whose ”“similarity” of situation is
challenged.” (emphasis added)
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44) Ibid., paras. 768-770, 772-773.

45) Ibid, para. 774.

46) Ibid, para. 778.
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1) SAFAEZE 3A-THHT 484

Havana Charter for an International Trade Organization #A|11Z A28 o] A5t
3k h9-(just and equitable treatment)’} 7FA4DE ol FAH  FHHPF= 17—
=d s EAEE R A1FA1849)  Abs-Shawcross Draft Convention on
Investments Abroad #1349, OECD Draft Convention on the Protection of
Foreign Property A|1Z#](a)350 Fof ¥rd =t o]F T4 - FFd = T4 B

47) Havana Charter for an International Trade Organization Article 11 (Means of
promoting economic development and reconstruction):

“2. The Organization may, in such collaboration with other inter-governmental
organizations as may be appropriate:

(a) make recommendations for and promote bilateral or multilateral agreements on
measures designed.

(1) to assure just and equitable treatment for the enterprise, skills, capital, arts and
technology brought from one Member country to another; (..)”

48) United States of America-Federal Republic of Germany Treaties on Friendship,
Commerce and Navigation Article I:

“l. Each Party shall at all times accord fair and equitable treatment to the nationals
and companies of the other Party, and to their property, enterprises and other
interests.”

49) Abs-Shawcross Draft Convention A1x% FA-FHHS F4L OECD Draft
Convention on the Protection of Foreign Property A1Z7} FA4-FH W5 FAHSA =
=d 43S FAT ARAQJD A oA, ‘FAFAHS] 34-3H A -ISDY w
TZF, THAANEAT, A23WA25(2014), pp. 418-419. F=x.;

Draft Convention on Investments Abroad Article I:

“Each Party shall at all times ensure fair and equitable treatment to the property of the
nationals of the other Parties. Such property shall be accorded the most constant
protection and security within the territories shall not in any way be impaired by
unreasonable or discriminatory measures.”

50) Draft Convention on the Protection of Foreign Property Article 1 (Treatment of

Foreign Property):
“(a) Each Party shall at all times ensure fair and equitable treatment to the property of
the nationals of the other Parties. It shall accord within its territory the most constant
protection and security to such property and shall not in any way impair the
management, maintenance, use, enjoyment or disposal thereof by unreasonable or
discriminatory measures. The fact that certain nationals of any State are accorded
treatment more favourable than that provided for in this Convention shall not be
regarded as discriminatory against nationals of a Party by reason only of the fact that
such treatment is not accorded to the latter.”
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ghursn 53, A FAg A wet - TH WSS dold Ao R s 3o
ol FAZF ZtEHa vk <HE2>E FAFAFAN $A-THWSIF A=
A A Ao, wAFAGA 8- G #AEHs e OH-¥F
Bk gtgshe BA, @4 TR ANE AAste A, @FF-FF
ok AE=AYG e HAnvEe dAAste AW, @4 TR A
Wes dAsE wAeR 2 gEd + dd

< H2 TR A >
T3 FAEA A
74 3R A g-w7lol- £ 4524 BIT &
-3k A AA g-e29 BIT &

-1 FTA, 3-$-F3¢] BIT &

T -FHU g 244 yE 9A EU-7utt CETA &

EH: ARAA)

ZATAGA] T4 FANLI} FAHE B Aol v FAHA ZwA
wek ole), 34 FHYSe) AT e o) AFAA Aol AL & AT
v oA Fad ong 2eud 53, g4 -2R0Se ArANs 0o
271% AAG A TR 2ANLS AAG A wE TR THUYSE

51) SAFARAL 099 #H27]
2ol Fulg WS
A ke Aoy 7
2 A, “FAFATREAE AL
(2009), pp. 76-78. F=.

52) 715, “ISD &EAtd A A YEY 3433 o9 #dr|E Uy AARE AT,
TS AEAT,  A27AA12(2020), pp. 240-242.

53) BTEIFARAY e HAVEL Laura M.B. Janes et al v. Mexico AVA, Harry
Roberts v. Mexico A, LF.H. Neer and Pauline Neer v. Mexico NS £3 3¢y
Aot AEA el Alge 1o A Supra Note 49, pp. 421-422. 2.

54) UNCTAD, “Fair and Equitable Treatment: A sequel’, UNCTAD Series on Issues in
International Investment Agreement II, 2012, pp. 17-35.; Ying Zhu, “Fair and Equitable
Treatment of Foreign Investors in an Era of Sustainable Development”, Natural
Resources Journal, Vol. 58 (2018), pp. 322-327.; Supra Note 51, pp. 78-81.; Supra Note
52, pp. 245-247; ¥A-THOS-¢ IHHS At e CARICOM-F4t BIT T <9
el F9% 9t} See Roland Klager, Fair and Equitable Treatment’ in International
Investment Law, First edition, (Cambridge, 2011), pp. 13-22.

, To] I weEl HESFo] WAL
2 B35 QI3 FH Az Ao dFe. AlF-Hl Apg
7 A3 A TS AEAT, AI6HA2ZE

F-TN re

55) &4 -TRUFAFE A4F o] OG- THAFAFE Adst= &4, @084 a4
Fo ol A FAA ad(eg. TAA A T), @k A AAE(eg. HET

AW AA F) & TFAoE mHste AT dart Ak See UNCTAD, Ibid, pp.
12-13.; Supra Note 52, pp. 243-244.
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56) UNCTAD, Ibid, pp. 12-13.; OECD, “Fair and Equitable Treatment Standard in
International Investment Law’, OECD Working Papers on International Investment,
2004/03, pp. 8-25; oW, 4 - FHU9-oF Nt R = ARG T o FA A ARkl
A AdHoz god Fav) oo AFEAJ AL Supra Note 52, pp. 245-247.; T3 E,
“olgk thofy] Urtel FHar HEZE FAAIIFEAUASD) Abdel digh T, TA =AY
A, A27HANE(2020), pp. 342-346.; HAGT - FAE, “FAFAEAANA FAAHE F
3 2 43P v, TEd=FAYFg3A,  ASTHA15.(2013), pp. 66-67. FF
Z; 34 3HUeE d502 A= A5, 1 HAVE By Feitte FAde] wAy st
A @k M52l A Supra Note 51, pp. 76-78. 3%,

57) 34 -3HU A S Y3 Oy xd, QW @x gt F4, @A k=
IE 55 TFHozZ mHEd ol sdvhe Ad7F Ak AIFEAA AML Supra Note 52, pp.
248-249.; Supra Note 4, pp. 13-16. Z=.

58) UNCTAD, Supra Note 54, pp. 12-13.

59) Pope & Talbot Inc. v. The Government of Canada, UNCITRAL, Award on the Merits

of Phase 2, Apr. 10, 2001, para. 107.
“For its part, Investor asserts that the "international law” requirements of Article 1105
include (1) all the sources of international law found in Article 38 of Statute of the
International Court of Justice, (2) the concept of "good faith” (including pacta sunt
servanda), (3) the World Bank’s guidelines on foreign direct investment, (4) the
NAFTA Parties’ other treaty obligations, and (5) the body of domestic law of each
NAFTA Party that addresses the exercise of domestic regulatory authority.” (footnote
omitted)

- 144 -



IHEARYL Y BBOS YOI et A7 BAEH AL BT ALY SAXN BHES FHo=
/ gty

Aoz 9ut7]|F(threshold)S EF3At. SAAAFE7}
W71E= 02 Neer 715 HT 23td 7158 A A3
FEFQTI6D o] d FRS EUE Fo A EAFA

=2 futrE T I E
(Neer 71) (A3t" Neer 71F)
O3 ) N
o (#4438 1] [#4%8 2]
—(‘)_;g '%‘%q]‘l‘, .
DFA -FHY° Biwater A2 Tecmed A4
[e) hre) T
Genin A2 Gold Reserve A7
ZAH AA
FA-FHUYS$- [(FAHFF 3] [FA R 4]
BEZAEA g9 Glamis Gold A+ Chemtura A4
Hax7lE AA Al Tamimi A4 Merill & Ring A7
7 B#AFE 1

Biwater v. Tanzania M7, Genin v. Estonia AFA2 A FAE Ao 4T3 o)
T FAGSAY T FHASY TAHS AASEAE =2 o F NV|ES 4
&5 FAAARoIT. WA, Biwater v. Tanzania "1 £71H1 F=-ghxto
=

A2x2A2EE A -vHHte 5o grAsta A6
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60) A FAFGN A - FHNST FAAS Ao T FHATL FAHS A
= - U AE8HATE HEEAES deo HAVE 2o o 51% ZOZE o]3|
Hop= As7F Aok AlF-A el ALee Supra Note 51, pp. 86-89. #%.

61) LF.H. Neer and Pauline Neer (US.A.) v. United Mexican States, Concurring Opinion

by American Commissioners, Oct. 15, 1926, pp. 60-61.
“Without attempting to announce a precise formula, it is in the opinion of the
Commission possible to go a little further than the authors quoted, and to hold (first)
that the propriety of governmental acts should be put to the test of international
standards, and (second) that the treatment of an alien, in order to constitute an
international delinquency, should amount to an outrage, to bad faith, to wilfil neglect of
duty, or to an Iinsufficiency of governmental action so far short of international
Standards that every reasonable and impartial man would readily recognize Its
insufiiciency. Whether the insufficiency proceeds from deficient execution of an
intelligent law or from the fact that the laws of the country do not empower the
authorities to measure up to international standards is immaterial.“(emphasis added)

62) Ying Zhu, Supra Note 54, pp. 327-334.2 FZ3}o], A A7} AF+A 5] 2A.

63) Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the United Republic of Tanzania for the
Promotion and Protection of Investments Article 2 (Promotion and Protection of
Investment):

“(2) Investments of nationals or companies of each Contracting Party shall at all times
be accorded fair and equitable treatment and shall enjoy full protection and security in
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the territory of the other Contracting Party. Neither Contracting Party shall in any way
impair by unreasonable or discriminatory measures the management, maintenance, use,
enjoyment or disposal of investments in its territory of nationals or companies of the
other Contracting Party. Each Contracting Party shall observe any obligation it may
have entered into with regard to investments of nationals or companies of the other
Contracting Party.”

64) Biwater Gauff (Tanzania) Ltd v. United Republic of Tanzania, ICSID Case No.

ARB/05/22, Award, Jul. 24, 2008, para. 592.
“Having said this, the Arbitral Tribunal also accepts, as found by a number of previous
arbitral tribunals and commentators, that the actual content of the treaty standard of
fair and equitable treatment is not materially difierent from the content of the minimum
standard of treatment in customary international law" (emphasis added, footnote
omitted)

65) Ibid., para. 599.

“These were, of course, statements made in the context of Article 1105(1) of NAFTA,
which contains slightly different wording to the BIT here, and has also been the
subject of a binding interpretation by the NAFTA Free Trade Commission (FTC).
However, notwithstanding these factors, the Arbitral Tribunal considers that the
description of the general threshold for violations of this standard is appropriate In the
context of Article 2(2) of the BIT" (emphasis added)

66) Treaty Between the Government of the United States of America and the Government
of the Republic of Estonia for the Encouragement and Reciprocal Protectin of
Investment Article II:

“3.(a) Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less than
required by internationa law.“

67) Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia,

ICSID Case No. ARB/99/2, Award, Jun. 25, 2001, para. 367.
“Article II(3)(a) of the BIT requires the signatory governments to treat foreign
investment in a “fair and equitable” way. Under international law, this requirement is
generally understood to “provide a basic and general standard which is detached from
the host State’s domestic law.” While the exact content of this standard is not clear,
the Tribunal understands it to require an ‘international minimum standard” that is
separate from domestic law, but that is, indeed, a minimum standard. Acts that would
violate this minimum standard would include acts showing a wilfil neglect of duty, an
Insufliciency of action falling far below international standards, or even subjective bad
faith. Under the present circumstances —where ample grounds existed for the action
taken by the Bank of Estonia—Respondent cannot be held to have violated Article
1I(3)(a) of the BIT.“ (emphasis added, footnote omitted)
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68) [HE] Agreement on the Promotion and Reciprocal Protection of Investments
Between the Kingdom of Spain and the United Mexican States 1995 Article IV:
“l. Each Contracting Party shall guarantee in its territory fair and equitable treatment,
in accordance with international law, for the investments made by investors of the
other Contracting Party.”

69) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case
No. ARB (AF)/00/2, Award, May. 29, 2003, para. 154.
“154. The Arbitral Tribunal considers that this provision of the Agreement, in light of
the good faith principle established by international law, requires the Contracting Parties
to provide to international investments treatment that does not affect the basic
expectations that were taken into account by the foreign investor to make the
investment. 7he foreign investor expects the host State to act in a consistent manner,
free from ambiguity and totally transparently in its relations with the foreign investor,
so that it may know beforehand any and all rules and regulations that will govern Its
investments, as well as the goals of the relevant policies and administrative practices
or directives, to be able to plan its investment and comply with such regulations. Any
and all State actions conforming to such criteria should relate not only to the
guidelines, directives or requirements issued, or the resolutions approved thereunder, but
also to the goals underlying such regulations. The foreign investor also expects the
host State to act consistently, i.e. without arbitrarily revoking any preexisting decisions
or permits issued by the State that were relied upon by the investor to assume its
commitments as well as to plan and launch its commercial and business activities. The
investor also expects the State to use the legal instruments that govern the actions of
the investor or the investment in conformity with the function usually assigned to such
instruments, and not to deprive the investor of its investment without the required
compensation. In fact, failure by the host State to comply with such pattern of conduct
with respect to the foreign investor or its investments affects the investor’'s ability to
measure the treatment and protection awarded by the host State and to determine
whether the actions of the host State conform to the fair and equitable treatment
principle. Therefore, compliance by the host State with such pattern of conduct is
closely related to the above-mentioned principle, to the actual chances of enforcing such
principle, and to excluding the possibility that state action be characterized as arbitrary;
ie. as presenting insufficiencies that would be recognized “:+by any reasonable and
impartial man,” or, although not in violation of specific regulations, as being contrary to
the law because:
..(it) shocks, or at least surprises, a sense of juridical propriety.” (emphasis added,
footnote omitted)

70) Ibid, para. 155.
“155. The Arbitral Tribunal understands that the scope of the undertaking of fair and
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equitable treatment under Article 4(1) of the Agreement described above Is that
resulting from an autonomous interpretation, taking into account the text of Article 4(1)
of the Agreement according to its ordinary meaning (Article 31(1) of the Vienna
Convention), or from international law and the good faith principle, on the basis of
which the scope of the obligation assumed under the Agreement and the actions related
to compliance therewith are to be assessed.“ (emphasis added, footnote omitted)

71) Agreement between the Government of Canada and the Government of the Republic of
Venezuela for the Promotion and Protection of Investments Artivle II:
“2. Each Contracting Party shall, in accordance with the principles of international law,
accord investments or returns of investors of the other Contracting Party fair and
equitable treatment and full protection and security.”

72) Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB(AF)/09/1, Award, Sep. 22, 2014, para. 567.
“Article II(2) of the BIT refers to the “principles of international law” in accordance
with which fair and equitable treatment is to be bestowed. To determine these
principles the Tribunal must consider the present status of development of public
international law in the field of investment protection. It is the Tribunal’s view that
public International law principles have evolved since the Neer case and that the
Standard today 1s broader than that defined in the Neer case on which Respondent
relies. As authoritatively held, the Neer award “had nothing to do with the treatment
of foreign investors or investments. It did not address what is fair and equitable”,
noting “that Neer is far from what is fair and equitable”. As held by the tribunal in
Mondev when disregarding the Neer standard as controlling today, “both the
substantive and procedural rights of the individual in international law have undergone
considerable developments.”“ (emphasis added, footnote omitted)

73) Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16,
Award, Sep. 28, 2007, para. 302.
“(..) This does not exclude the possibility that the fir and equitable treatment
standard imposed under a treaty can also eventually require a treatment additional to
or beyond that of customary law. Such does not appear to be the case with the present
dispute, however. The very fact that recent interpretations of investment treaties have
purported to change the meaning or extent of the standard only confirms that, those
specific instruments aside, the standard is or might be a broader one.“(emphasis added)

74) Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No.
ARB/01/3, Award, May 22, 2007, para. 253.
“It might well be that in some circumstances where the international minimum standard
is sufficiently elaborate and clear, fair and equitable treatment might be equated with it.
But in other more vague circumstances, the fair and equitable standard may be more
precise than its customary international law forefathers. This is why the Tribunal
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concludes that the fair and equitable standard, at least in the context of the Treaty
applicable to this case, can also require a treatment additional to, or beyond that of
customary law. The very fact that recent FTC interpretations or investment treaties
have purported to change the meaning or extent of the standard only confirms that
those specific instruments aside, the standard is or might be a broader one.“ (emphasis
added)

75) Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on
Jurisdiction and Liability, Jan. 14, 2010, paras. 252-254.
“252. Is this principle of assimilation between customary minimum standard and FET
standard also applicable to the US - Ukraine BIT?
253. The answer must be in the negative. The BIT was adopted in 1996, and was
based on the standard drafting then proposed by the US. The words used are clear,
and do not leave room for doubt: “Investments shall at all times be accorded fair and
equitable treatment -+ and shall in no case be accorded treatment less than that
required by international law”. What the US and Ukraine agreed when they executed
the BIT, was that the international customary minimum Standard should not operate as
a ceiling, but rather as a floor. Investments protected by the BIT should in any case
be awarded the level of protection offered by customary international law. But this level
of protection could and should be transcended if the FET standard provided the
investor with a superior set of rights.
254. In view of the drafting of Article 1.3 of the BIT, the Tribunal finds that actions
or omissions of the Parties may qualify as unfair and inequitable, even if they do not
amount to an outrage, to willful neglect of duty, egregious insufficiency of State
actions, or even in subjective bad faith.“ (emphasis added, footnote omitted)

76) Glamis Gold Ltd v. The United States of America, UNCITRAL, Award, Jun. 8, 2009,
paras. 601-602.
“601. As a threshold issue, the Tribunal notes that it is Claimant's burden to
sufficiently answer each of these questions. The State Parties to the NAFTA (at least
Canada and Mexico) agree that “the test in Neer does continue to apply,” though
Mexico “also agrees that the standard is relative and that conduct which may not have
violated international law [in] the 1920’s might very well be seen to offend
internationally accepted principles today.” [If as Claimant argues, the customary
International law minimum standard of treatment has indeed moved to require
something less than the ‘egregious,” ‘outrageous,” or “shocking” standard as
elucidated in Neer, then the burden of establishing what the standard now requires Is
upon Claimant.
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602. The Tribunal acknowledges that it is difficult to establish a change in customary
international law. As Respondent explains, establishment of a rule of customary
international law requires: (1) “a concordant practice of a number of States acquiesced
in by others,” and (2) “a conception that the practice is required by or consistent with
the prevailing law (opinio juris).” (emphasis added, footnote omitted)

77) Ibid, para. 616.
“It therefore appears that, although situations may be more varied and complicated
today than in the 1920s, the level of scrutiny is the same. 7The fiindamentals of the
Neer standard thus still apply today: to violate the customary International law
minimum standard of treatment codified in Article 1105 of the NAFTA, an act must be
sutficiently egregious and shocking —a gross denial of justice, manifest arbitrariness,
blatant unfairness, a complete lack of due process, evident discrimination, or a manifest
lack of reasons—so as to fall below accepted international standards and constitute a
breach of Article 1105(1). The Tribunal notes that one aspect of evolution from Neer
that is generally agreed upon is that bad faith is not required to find a violation of the
fair and equitable treatment standard, but its presence is conclusive evidence of such.
Thus, an act that is egregious or shocking may also evidence bad faith, but such bad
faith is not necessary for the finding of a violation. The standard for finding a breach
of the customary international law minimum standard of treatment therefore remains as
stringent as it was under Neer; it is entirely possible, however that, as an international
community, we may be shocked by State actions now that did not offend us
previously.” (emphasis added)

78) The United States-Oman Free Trade Agreement Article 10.5: Minimum Standard of
Treatment
“l. Each Party shall accord to covered investments treatment in accordance with
customary International law, including fir and equitable treatment and full protection
and security.
2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be
afforded to covered investments. 7he concepts of “fair and equitable treatment” and
“fill protection and security” do not require treatment in addition to or beyond that
which Is required by that standard, and do not create additional substantive rights.
(.
Annex 10-A: Customary International Law
“The Parties confirm their shared understanding that “customary international law”
generally and as specifically referenced in Article 10.5 and Annex 10-B results from a
general and consistent practice of States that they follow from a sense of legal
obligation. With regard to Article 105, the customary International law minimum
standard of treatment of aliens refers to all customary International law principles that
protect the economic rights and interests of aliens.” (emphasis added)

79) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award,
Nov. 3, 2015, para. 382.
“It is broadly accepted that the minimum standard of treatment under customary
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international law imposes a relatively high bar for breach. In SD Myers v Canada, for
instance, a NAFTA/UNCITRAL decision, the tribunal said that a finding that the
minimum standard has been breached “must be made in the light of the high measure
of deference that international law generally extends to the right of domestic authorities
to regulate matters within their own borders”. A strict ‘“minimum standard of
treatment” provision such as Article 10.5, particularly when considered in the light of
Annex 10-A In the present case, cannot be Interpreted in the expansive fashion in
which some autonomous fir and equitable treatment or fiull protection and security
provisions of other treaties have been interpreted. Indeed, the language of Article 10.5.2
makes very clear that Article 105 does ‘not require treatment in addition to or
beyond” that required by the minimum standard of the treatment of aliens under
customary international law"(emphasis added, footnote omitted)

80) Bilcon of Delaware et al v. Government of Canada, PCA Case No. 2009-04, Award on

Jurisdiction and Liability, Mar. 17, 2015, para. 438.

“At the same time, the international minimum standard exists and has evolved in the
direction of increased investor protection precisely because sovereign states—the same
ones constrained by the standard—have chosen to accept it. States have concluded that
the standard protects their own nationals in other countries and encourages the inflow
of visitors and investment.” (emphasis added)

81) Ibid, para. 441.

“The Tribunal in the present case agrees that there is indeed a high threshold for
Article 1105 to apply. The language of Article 1105 itself is the necessary reference
point in interpreting the international minimum standard. The search is to determine
whether there has been a denial of “fair and equitable treatment” and “full protection
and security”. According to the FTC Notes, NAFTA tribunals are bound to interpret
and apply the standard in accordance with customary international law. In interpreting
the international minimum standard, the Tribunal also drew guidance from earlier
NAFTA Chapter Eleven decisions.” (emphasis addedm footnote omitted)

82) ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award,

Jan. 9, 2003, para. 179.

“In considering the meaning and implications of the 31 July 2001 FTC Interpretation, it
is important to bear in mind that the Respondent United States accepts that the
customary Iinternational law referred to in Article 1105(1) is not “frozen in time” and
that the minimum standard of treatment does evolve. The FTC Interpretation of 31
July 2001, in the view of the United States, refers to customary international law “as it
exists today.” It is equally important to note that Canada and Mexico accept the view
of the United States on this point even as they stress that “the threshold [for violation
of that standard] remains high.” Put in slightly different terms, what customary
international law projects is not a static photograph of the minimum standard of
treatment of aliens as it stood in 1927 when the Award in the Neer case was
rendered. For both customary international law and the minimum standard of treatment
of aliens it incorporates, are constantly in a process of development.” (emphasis added,
footnote omitted)
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83) Chemtura Corporation v. Government of Canada, UNCITRAL, Award, Aug. 2, 2010,
para. 122.
“In line with Mondev, the Tribunal will take account of the evolution of International
customary law in ascertaining the content of the international minimum standard. Such
inquiry will be conducted, as necessary, in analyzing each specific measure allegedly in
breach of Article 1105 of NAFTA.“ (emphasis added)

84) Merill and Ring Forestry L.P. v. Canada, ICSID Case No. UNCT/07/1, Award, Mar.
31, 2010, para. 213.
“In conclusion, the Tribunal finds that the applicable minimum standard of treatment of
investors is found in customary international law and that, except for cases of safety
and due process, foday's minimum standard is broader than that defined in the Neer
case and its progeny. Specifically this standard provides for the fair and equitable
treatment of alien investors within the confines of reasonableness. (..)“ (emphasis
added)

85) 34 3RS W9l L Aol vsl FAWAToIG old 9L Adsta dt AL
nestel, FARA AAN 34 FANSE FAHel Pasl #AT Bast Avke
Ash7h ek AR A o918, ‘FAFAFAS T4 FIF o)

A 5+

TARAY RIEAFS AT AI143.(2018), pp. 71-72; SR BE 8 qhdo)io] e gl g
A sl 23 §of, &, = Aol, TARAF ] AA
oAA I Y= WE, olE WAEY] f& FAFAG T d gL
HEY 55 WA AT Zart ke Adrr ok AFEA AMge AAE, “HAF
AFABAGA JAA FES HE F Qb o Fo WY #ek HEo A4d -wHe Y A
g FAHor-" TZogwsl, 158 A15(2014), pp. 733-736.; AEA, “TAFAH P4
A B ol b o Fo SMVE - AdEe T VEe HEH
GHAT A31HEA12(2022), pp. 122-125. ==,

86) T4 -THUTY HFTAHY Y HaVEY] BAE D FAFAEAY Tl o
gt AAEGE Asirt drk. See Rudolf Dolzer: Christoph Schreuer, Principles of
International Investment Law; Second edition, (Oxford, 2012), pp. 134-139.,; &4 &%)

- 152 -



N fu

o o

i
it
Y

N

0,
~N
FN

! (autonomous treaty
FARY Y v+
3L 3L

[e} [e}

Ao oy gut 7]

HAa7|Fo] AAE ASode
standard) .2 117
o] 7]—A]— Neer 7]%3§"?"E1 ;1(_]:5]’—8]'

e o3 A 488 7}

ol
R

e MN oo o R o

o =
=
Al
2
i
=2
rO
b
ol
X
&2
]
ny)
i
o o
fu o
41 ol
ol
ol

&
0]
ot
—
2
)
BN
2

™ Do
ot
=

4

__)&l

a

o

fru
N

>,

ol

ol

X

rlr

v &2

>‘\-‘-4 gzé‘;

o Ho E;
N

N
2
[
A
=
—
2
NS
BN
2,
Do
o
S
o
ol
ol o
o=
o

N FN
ol
=
X
ol
-

,d
°
Hir

Moo do o ¥O
r-iO
2 o
oo (o
ol
- o
o 4
.% j(_)l
2 o
0 o
R
=
N
= °l>
0,
N
ST At A )
o o
B
lo
o,
o
=)
v
i
K-
¥
2

fy
Hd
X
L
O
=
o
o
N
~N
=
N
>
A
N
=

m

o
=
N
M
o
1
o
i,
2
Mool Q
alo
do
>0 o, =
1o
o
A
fo
o

=3 AEmgd <l

Aol A48 7t

S
S
3
<
Q
3
N
>
o
o A& off P
[

o ox
o,

£ 2 o
o
1o
—d
do
=
2
—z
Gl
el

%@ ol
Y ol
o,

¥

V)
ol
oxl
ok
ot
=
o
5
fo
oX,
Mo
£

E2E A FAYRA F-E 7]
7 A A 22 F4EF HE
A FAAATE A 22 FA4E
stand-alone element)® E i, 589¢
o - ZAR-=2a BIT A2xA28 0] 4
LA ol Aeld mAE 1 AAE T FBUF LS 9w
31 3

A3t CMS v. Argentina A9, Lauder v. Czec

{0

o

o
=
>
>
A
[{o)
S
o
of\
2
<
o

TS d5o® {AS A #EFIFARY Uy HAxvlEd FEIE SHIE
(self-contained) 2.2 3|42 & ke A&7 ok AFEA QA ALEe 7oA, Supra Note
49, pp. 423-424. F=x.

87) Agreement between the Government of the Republic of Korea and the
Belgium-Luxembourg Economic Union for the Reciprocal Promotion and Protection of
Investments Article 2(Promotion and Protection of Investments):

“2. Investments made by investors of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full and continuous protection and
security in the territory of the other Contracting Party.”

88) Supra Note 2, para. 781.

89) Agreement between the Government of the Republic of Korea and the
Belgium-Luxembourg Economic Union for the Reciprocal Promotion and Protection of
Investments Article 2(Promotion and Protection of Investments):

“2. Investments made by investors of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full and continuous protection and
security in the territory of the other Contracting Party.

3. Neither Contracting Party shall in any way impair by arbitrary or discriminatory
measures the operation, management, maintenance, use, enjoyment or disposal of
investments in its territory by investors of the other Contracting Party.”

90) Supra Note 2, paras. 782, 791.

91) CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No.
ARB/01/8, Award, May 12, 2005, para. 290.
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BIZEE A 218 2=

e weolth 34 - #RUSSE P AdA 22X FA} gRHoE T 9
= A, A 22 FAZ AR R AFaEAd AL I3 o|e]
EAWSAR, Bavh Ao FARARE AH 22 FAS 34 - TS
THAxE BUF BF FY-IPULY @ FHL2EA Ao BT BAL
2 8§}k 94)

MEow Bag A7e] FARARE 34 FRNS AN B o] 7
FA98 9 FAAG YA Aol GEAh G okl HelgEA AR AR
k. T4 - FHUL FAHL2 Ao (good faith)= ¥ AwkdHozAM Fadw
GG wywety Qo ODFAFATE Aol 4 guwons 34 - FHUS
Aue FHT 5 QA CiRs BEHsiE 4%, QADF v U.S. A9, TECO

“The standard of protection against arbitrariness and discrimination is related to that of
fair and equitable treatment. Any measure that might involve arbitrariness or
discrimination 1s in itself contrary to fair and equitable treatment. The standard is next
to impairment: the management, operation, maintenance, use, enjoyment, acquisition,
expansion, or disposal of the investment must be impaired by the measures adopted.”
(emphasis added)

92) Ronald S. Lauder v. The Czech Republicc UNCITRAL, Final Award, Sep. 3, 2001,
paras. 293-294.

“293. The Arbitral Tribunal holds that none of the actions and inactions of the Media
Council, which have already been examined with respect to the prohibition against
arbitrary and discriminatory measures (see above 5.5.2), constitutes a violation of the
duty to provide fair and equitable treatment.

294. In order to avoid redundancy, the Arbitral Tribunal mainly refers to the
developments made under the chapter addressing the issue of the prohibition against
arbitrary and discriminatory measures, Or most of the arguments denying the existence
of any arbitrary and discriminatory measure from the Czech Republic as from 1996
also apply to the Respondent’s compliance with the obligation to provide fir and
equitable treatment” (emphasis added)

93) FAFAEAEY A - THNFS A e AEH 22X FA7F HEH
AE B EA AR FEREE dE VEdA e g ARkE dge] EAgT
NAFTASH Zo] ZAFAFAY 294 e AdF 22 FAE 744 & 5
Hofewbs TAstE A9 34 33 H A9gd 24 FAE 2FIATE o] o =
ABAR]  dAoltl, See Rudolf Dolzer-Christoph Schreuer, Supra Note 86, pp.
194-195.; Patrick Dumberry, “The Prohibition against Arbitrary Conduct and the Fair
and Equitable Treatment Standard under NAFTA Article 1105”, The Journal of World
Investment & Trade, Vol. 14 (2014), pp. 139-144.

94) CMS AR, Saluka A4 TARHRE A Ho)AY AEH 2AE T4 FHNS-
o F s AT FAEA T See Roland Kliger, Supra Note 54, pp. 290-291.; A}
oA xA(arbitrary treatment)s= FAFA o] Fe|d A EZH o] opd F XA Y
of & ZAE u|gti= HolA IA-FHAF TAY WSS o] o= A A
t}. See Supra Note 4, p. 31.

95) Supra Note 4, pp. 16-17.

96) OECD, Supra Note 56, pp. 38-39.; A12](good faith) 9= {uigtoz ¥4 - FHo$-
& FAS] oldehe At EART ARAd AGe ol AW, “FATAAL )
HAAZN o A A7, TwEW, A|T3E(2014), pp. 32-33; ¥, “wASL &
g AFe WA - SAFAFA BAAES FHOZT, DHRAT, AMEQ0L), pp.
345-346; 0, AW o7 4ol (good faith) Aol we} FARAA e 42
SHAl ol g3t e AS A FTHAF oF Huke] AHET & AvkE A7 A
AFAQ AL FAE, “FAFAZAAA F4-3H dgo #3 ICSID FAAH AT
-9 R AGE Y wEE FAow-" TRAQRAT,  A717(2016), pp.
205-206.; Waste Management, Inc. v. United Mexican States, ICSID Case No.
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T
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v. Guatemala 79 S A= FAH - FHYS oF SuddA e
(negligible assistance)oll E3}3tttar HAE A @Loewen v. U.S. A, Enron v.
Argentina A0 A A - OS2 9IRkES 98] of¢f(bad faith)7} &7
2 gerhal IAE H @deet Ao de FEE S lew Hoje Ao F o

QoA EBA O =¥ = Fo] dntAolgt= HIDS a1 ste] 4o gt

% -1
A RGE Aol g 24 TS FAh
(1) ‘A3’ 34
2} 2] A (arbitrariness) 9] 314 O A (rule of law) 71'd A-&44, QAP A H

KeR =253

b H
WA, @A 2A 0 Gl o Ao w AA od @ F AR WA, 2
Aol Aol glol WA Mde He4d tEH AR ELST AHAS 5 4 itk

ARB(AF)/00/3, Award, Apr. 30, 2004, para. 138.

97) Supra Note 82, para. 191.

“(...) We do not consider it essential to address in any detail this issue cast in terms
just as abstract as the issue posed in respect of the content of “fair and equitable
treatment” and “full protection and security.” An assertion of breach of a customary law
duty of good faith adds only negligible assistance in the task of determining or giving
content to a standard of fair and equitable treatment. (...)" (emphasis added)

98) TECO Guatemala Holdings, LLC v. Republic of Guatemala, ICSID Case No.

ARB/10/23, Award, Dec. 19, 2013, para. 456.
“The Arbitral Tribunal also considers that the minimum standard is part and parcel of
the international principle of good faith. There is no doubt in the eyes of the Arbitral
Tribunal that the principle of good faith is part of customary international law as
established by Article 38.1(b) of the Statute of the International Court of Justice, and
that a lack of good faith on the part of the State or of one of its organs should be
taken Into account in order to assess whether the minimum standard was breached.”
(emphasis added, footnote omitted)

99) Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Case

No. ARB(AF)/98/3, Award, Jun. 26, 2003, para. 132.
“Neither State practice, the decisions of international tribunals nor the opinion of
commentators support the view that bad faith or malicious Intention is an essential
element of unfair and inequitable treatment or denial of justice amounting to a breach
of Iinternational justice. Manifest injustice in the sense of a lack of due process leading
to an outcome which offends a sense of judicial propriety is enough, even if one applies
the Interpretation according to its terms.” (emphasis added)

100) Supra Note 74, para. 263.

“The Tribunal observes that, as acknowledged by previous arbitral tribunals, the
principle of good faith 1is not an essential element of the standard of fair and equitable
treatment and therefore violation of the standard would not require the existence of
bad faith” (emphasis added, footnote omiited)

101) Supra Note 4, pp. 16-17.

102) EDF v. Romania A7, Lemire v. Ukraine A7 oA TARAR = 2 A=
O HstA I3 FZglo] FAAANA HAHE Jole £X], @HA 7]FEe] obd A% A
A-MAA Azl AT x|, QAAAH AA 1/‘]9} olgk ol f = AeE xX, OFWY
AAE doHdor FAS= AR EFS vl 9lth. See Rudolf Dolzer: Christoph
Schreuer, Supra Note 86, pp. 191-193. —rx}x}0ﬂ A EaE 7tete =7 ZEg =23
(legitimate purpose)2 13k Zlo] °P‘4‘:’4"1 gt A el A" (rational explanation) §lo] A7
= H&(prejudice or bias)oll 71¥ksE A$ Fol ol X o i3ttt A7t 9t} See
UNCTAD, Supra Note 54, pp. 78-80.

il

F ’
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BIZEE A 218 2=

ELSI A3l A ICJ% kol Ads WA NE R gilete 1 9ds s W
A& At S, A2 HA e s = 2l (something opposed to the rule
of law)o. &, 2}479. ZX|(arbitrary action)©= ZHA=}ol] thsk mold HA WHEH
A A (juridical propriety) &Aoo A 24 2 o] 7%‘/} Aol EZEky ZA o s|dsr=
Aot} 103 Nople Ventures v. Romania A7 LSI AFAO A IC]7F A A3k =Fo
A Nds 2z AEE A, e A é = =719 Fratyol-wl = BIT
A2zA28 M) 2l e Aol Wl Fepdol-nl= BIT ®ke] A7t &4
skAl @A ELST AHd e Ao ds =dstdnh1iod gEo= 2}4"3«] 3 A=
8 AHAE HES A" WxEHQ] AMEE Lauder v Czech M3AE& & 4 Ut
Lauder v. Czech 319 FARZF= AZ-w= BITA A4 el YHUP HE Ao
7b AR Fge A Black’s Law Dictionary @l =kl A el& 288, Ape} ol
oA B AMEETE #34 £ Ao 7123 eF Ak oEd Aol b
2SS AAFATLI5) o)|Z CMS v. Argentina A0 LG&E v. Argentina At
72107 FAXNE Lauder v. Czech A3 wpk7bx =2 zke]dd sA41S 98] Black’s

r1o

103) Elettronica Sicula Sp.A. (ELSI), Judgment, 1.CJ. Reports 1959, para. 128.
“Arbitrariness is not so much something opposed to a rule of law, as something
opposed to the rule of law. This idea was expressed by the Court in the Asylum case,
when it spoke of "arbitrary action” being "substituted for the rule of law” (Asylum,
Judgment, I.C.J. Reports 1950, p. 284). It is a wilfil disregard of due process of law;
an act which shocks, or at least surprises, a sense of juridical propriety. Nothing in
the decision of the Prefect, or in the judgment of the Court of Appeal of Palermo,
conveys any indication that the requisition order of the Mayor was to be regarded in
that light.“ (emphasis added)

104) Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award, Oct. 12, 2005,

para. 176.
“The Tribunal will first turn to the question of a breach of Art. II(2)(b) BIT by way
of arbitrary and discriminatory measures. The BIT gives no definition of either the
notion “arbitrary” or “discriminatory.” Regarding arbitrariness, reference can again be
made to the decision of the ICJ in the ELSI case. The Court defined it as ‘not so
much something opposed to a rule of law, as something opposed to the rule of law:
This idea was expressed by the Court in the Asylum case, when it spoke of “arbitrary
action” being “substituted for the rule of law” (Asylum, Judgment, IC] Reports 1950,
p. 284). It is a wilfill disregard of due process of law, an act which shocks, or at least
surprises, a sense of juridical propriety” (ELSI, IC] Reports 1989, para. 128).°
(emphasis added)

105) Supra Note 92, para. 221.

“The Treaty does not define an arbitrary measure. According to Black's Law
Dictionary, arbitrary means “depending on individual discretion, (..) unded on
prejudice or preference rather than on reason or fact” (Black's Law Dictionary 100(7th
ed. 1999)).

106) Supra Note 91, para. 291.

“In the Lauder case, an equivalent provision of the pertinent investment treaty was
explained in accordance with the definition of “arbitrary” in Black's Law Dictionary,
which states that an arbitrary decision is one ‘depending on individual discretion; -
founded on prejudice or preference rather than on reason or fact.”™ (emphasis added,
footnote omitted)

107) LG&E Energy Corp., LG&E Capital Corp., and LG&E International Inc .v.
Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, Oct. 3, 2006, para.
157.

“According to international law, arbitrariness has been described as “a willful disregard
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g A&t vpA e 2o SAS 8] A
A8t Alel2 Electrabel S.A. v. Hungary A4, Saluka
Hungary 7109 55 = 2= 9t} E]ectrabe] SA v
P FAAIEY =X F
7}

7 Al (appropriate  correlation)& 2zt Qow  wH]HA

Law Dictionary 2] =}2]%
. z20 dEA TE
v. Czech AA108) AES v,
Hungary A9 A4
objective)9 A Hd3F A
(proportionality) £7& 53 A5 Gl £A7F B Aol et=
th110) 22l AJAY ZATARE 2ol sAe Yo A 2x9 A 7=

[Ulo oL

&4 A &2 (public policy

Vg w9

of due process of law, an act which shocks, or at least surprises, a sense of juridical
propriety.” The tribunal in Ronald S. Lauder v. The Czech Republic, referring to the
Black’s Law Dictionary, defined the term as ‘“depending on individual discretion; (-+-)
founded on prejudice or preference rather than on reason or fact”" (emphasis added,
footnote omitted)

108) Saluka Investments B.V. v. The Czech Republicc UNCITRAL, Partial Award, Mar. 17,
2006, para. 460.
“The standard of “reasonableness” has no different meaning in this context than in the
context of the “fair and equitable treatment” standard with which it is associated; and
the same is true with regard to the standard of “non-discrimination”. 7The standard of
“reasonableness” therefore requires, in this context as well a showing that the State'’s
conduct bears a reasonable relationship to some rational policy, whereas the standard
of “non-discrimination” requires a rational justification of any differential treatment of a
foreign investor.“ (emphasis added)

109) AES Summit Generation Limited and AES-Tisza Eromii Kfi v. The Republic of
Hungary, ICSID Case No. ARB/07/22, Award, Sep. 23, 2010, paras. 10.3.7-10.3.9.
“10.3.7. There are two elements that require to be analyzed to determine whether a
state’s act was unreasonable: the existence of a rational policy; and the reasonableness
of the act of the state in relation to the policy.
10.3.8. A rational policy is taken by a state following a logical (good sense) explanation
and with the aim of addressing a public interest matter.
10.3.9. Nevertheless, a rational policy is not enough to justify all the measures taken by
a state in its name. A challenged measure must also be reasonable. That is, there
needs to be an appropriate correlation between the state’s public policy objective and
the measure adopted to achieve it. This has to do with the nature of the measure and
the way it is implemented.“ (emphasis added)

110) Electrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/07/19, Award, Nov. 25,
2015, para. 179.
“Standard for “Arbitrariness” As already indicated above, this Tribunal agrees with the
Saluka, AES, and Micula tribunals in that a measure will not be arbitrary if it is
reasonably related to a rational policy. As the AES tribunal emphasised, this requires
two elements: “the existence of a rational policy;, and the reasonableness of the act of
the state in relation to the policy. A rational policy is taken by a state following a
logical (good sense) explanation and with the aim of addressing a public interest
matter. Nevertheless, a rational policy 1s not enough to justify all the measures taken
by a state in its name. A challenged measure must also be reasonable. That is, there
needs to be an appropriate correlation between the state’s public policy objective and
the measure adopted to achieve it. This has to do with the nature of the measure and
the way it is implemented.” In the Tribunal's view, this includes the requirement that
the impact of the measure on the investor be proportional to the policy objective
sought. The relevance of the proportionality of the measure has been increasingly
addressed by investment tribunals and other international tribunals, including the
ECtHR. The test for proportionality has been developed from certain municipal
administrative laws, and requires the measure to be suitable to achieve a legitimate
policy objective, necessary for that objective, and not excessive considering the relative
weight of each interest involved.“(emphasis added, footnote omitted)
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Ask 9= A A A=A (a rational policy objective)™} 3t 2l
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(2) ‘A ARE7E

Ao} el gk e A A ek A, FARFA T 22X 7F A A RIA oARE Hdtst
7] 913 9ub7]E(threshold) A4 EAE ol #HEZ Tyt gk a3t T4
AE7F AAG Zo)d fNES dBA o)A Fkoem, OELSI 71+l weh 249
4 St BE ddsts 4, Q¥ E Sl tid "Westa A9 ¢ gle
(outright and unjustified repudiation)?]*] o] F = z}2jAd o] BE5 FAdst= JA,
@M etA Ao (manifest arbitrary)Q1#] o -2 2pe]Ad Qo] B-5 dAdsi=
%, @A) A (arbitrary) 1A o] -2 2pe]Ad 9Nkl RE Hdets 4o R AA i
o] e

WA ELST AYACA IC]7F AAeH ELSI 71520 whaw AR\ dzte] gk ofo] %
A, HEA BEE BHAA FAANAY Aok mge X s %]
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Aol x4

ol HlﬁH 94‘171%01 g JAste] 980 o gols)

o
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O

%]
v x ]i EAHEATE B 1 2
Hol A Aol FFHart 114) D}%Eli, Waste
Management v. Mexico 74, GAMI v. Mexico A} 3 o] WE Sof 3 5
star ARste = gl Qe sdete A AYHd 2AR He JAde] AT
v}, Waste Management v. Mexico A1719] TABGZE= AIAF7F T2 Aol Al A<k
A oo wil e AFEA EI AL AAYI)ZEE 7138 Aoy wlio,
A A kol ik Wulsta HEsts = gl FQlol st ol A owm Aol

olAY Fxr BFeA BE(acted in a wholly arbitrary way or in a way that

111) Supra Note 2, para. 781.
“In the view of the Tribunal majority, the course of FSC conduct was arbitrary and
unreasonable within the definition proposed by the Respondent itself as a measure that
does not bear a reasonable relationship to a rational policy objective. The Claimants
say a measure is arbitrary if either (i) the measure lacks legitimate policy aim or (ii) if
the measure is not taken reasonably in furtherance of that legitimate policy aim. In the
view of the Tribunal majority, the FSC misconduct was not directed to a "legitimate
policy aim” but to its own self-interest” (emphasis added, footnote omitted)

112) Supra Note 103, para. 128.

113) $w+7]F(threshold)el 9ol ELSI 71%°] Neer 715 ®tt v vk Zsi7t gleh See
Rudolf Dolzer: Christoph Schreuer, Supra Note 86, pp. 139-141, pp. 191-193.

114) Patrick Dumberry, Supra Note 93, pp. 121-125.
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FAH= NAFTA A1105x23 &R d% o g5 daeted glof &<
g AN=S A& AT 10 Lemire v. Ukraine A3 o] 9F AR AA A &
A AAS At WA or IYHESE wFH oz 9uk(blatant disregard)d 3¢
Apoj Aol Ao Ittt PFS FHESATUD A Thunderbird v. Mexico
AV, Glamis Gold v. U.S. AA1e] FARAF= FAFA =Y 2471 s 29
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Thunderbird v. Mexico A7 FTAAAGF = AFTARY d¢9 FHA7]Fol
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115) Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3,
Award, Apr. 30, 2004, para. 115.
“In the Tribunal’s view the evidence before it does not support the conclusion that the
City acted in a wholly arbitrary way or in a way that was grossly unfair. It performed
part of its contractual obligations, but it was in a situation of genuine difficulty, for the
reasons explained above. It sought alternative solutions to the problems both parties
faced, without finding them. The most important default was its failure to pay; the
Tribunal will discuss in a subsequent section whether such failure, persisted in, could
have amounted to a breach of NAFTA Article 1110 because it was tantamount to
expropriation, either of the enterprise as a whole or at least of the sums remaining
unpaid. For present purposes it is sufficient to say that even the persistent
non-payment of debts by a municipality is not to be equated with a violation of Article
1105, provided that it does not amount to an outright and unjustified repudiation of the
transaction and provided that some remedy is open to the creditor to address the
problem. In the present case the failure to pay can be explained, albeit not excused, by
the financial crisis which meant that at key points the City could hardly pay its own
payroll. There is no evidence that it was motivated by sectoral or local prejudice.”
(emphasis added, footnote omitted)

116) Gami Investment, Inc. v. The Government of the United Mexican States, UNCITRAL,
Final Award, Nov. 15, 2004, para. 103.
“GAMI has demonstrated clear instances of failures to implement important elements of
Mexican regulations. It has adduced eminent evidence to the effect that the Mexican
government is constitutionally required to give effect to its regulations. Claims of
maladministration may be brought before the Mexican courts. Indeed as breaches of
Mexican administrative law they could be brought nowhere else. Yet GAMI's claims of
breaches of NAFTA may be brought before this Tribunal under Chapter 11 without the
need to exhaust local remedies. The problem is therefore to identify the type of
maladministration that could rise to the level of a breach of international obligations. A
claim of maladministration would likely violate Article 1105 If it amounted to an
“outright and unjustified repudiation” of the relevant regulations. There may be
situations where even lesser failures would suffice to trigger Article 1105. It is the
record as a whole - not dramatic incidents in isolation - which determines whether a
breach of international law has occurred.“ (emphasis added)

117) Supra Note 75, para. 385.
“Although not every violation of domestic law necessarily translates into an arbitrary or
discriminatory measure under international law and a violation of the FET standard, in
the Tribunal’s view a blatant disregard of applicable tender rules, distorting fir
competition among tender participants, does. In conclusion, the Tribunal considers that
when the National Council at its meeting of February 6, 2008 decided to award at least
a frequency to Kiss, and to deny all applications submitted by Gala, such decision
violated the FET standard required by Article I3 of the BIT.“ (emphasis added)
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118) [International Thunderbird Gaming Corporation v. The United Mexican States,

UNCITRAL, Award, Jan. 26, 2006, para. 194.
“The content of the minimum standard should not be rigidly interpreted and it should
reflect evolving international customary law. Notwithstanding the evolution of customary
law since decisions such as Neer Claim in 1926, the threshold for finding a violation of
the minimum sStandard of treatment still remains high as illustrated by recent
international jurisprudence. For the purposes of the present case, the 7Tribunal views
acts that would give rise to a breach of the minimum standard of treatment prescribed
by the NAFTA and customary international law as those that, weighed against the
given factual context, amount to a gross denial of justice or manifest arbitrariness
flling below acceptable international standards.” (emphasis added, footnote omitted)

119) Supra Note 76, para. 803.

“(...) [Rlather, this is a level of arbitrariness that, as [International Thunderbird put it,
amounts to a “gross denial of justice or manifest arbitrariness falling below acceptable
international standards.” 7he act must in other words, ‘exhibit a manifest lack of
reasons.” (...)” (emphasis added, footnote omitted)

120) Argentina-United States BIT Article 2.2(b):

“Neither Party shall in any way impair by arbitrary or discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal
of investments. (...)"

121) Supra Note 73, para. 318.

“(...) The measures adopted might have been good or bad, but this is not a matter
which is for the Tribunal's to judge. As the Tribunal has already concluded, they were
inconsistent with the domestic and Treaty frameworks. They were not, however,
arbitrary in that they responded to what the Government believed and understood to be
the best response to the unfolding crisis. Irrespective of the question of intent, a finding
of arbitrariness requires that some Important measure of impropriety be manifest. This
is not found in a process which, although far from desirable, is nonetheless not entirely
surprising in the context in which it took place.“(emphasis added)

122) Mobil Investments Canada Inc. and Murphy Oil Corporation v. Canada, ICSID Case
No. ARB(AF)/07/4, Decision on Liability and on Principles of Quantum, May 22, 2012,
para. 152.

“On the basis of the NAFTA case-law and the parties’ arguments, the Tribunal
summarizes the applicable standard in relation to Article 1105 as follows:

(1) the minimum standard of treatment guaranteed by Article 1105 is that which is
reflected in customary international law on the treatment of aliens;

(2) the fair and equitable treatment standard in customary international law will be
infringed by conduct attributable to a NAFTA Party and harmful to a claimant that is
arbitrary, grossly unfair, unjust or idiosyncratic, or Is discriminatory and exposes a
claimant to sectional or racial prejudice, or involves a lack of due process leading to an
outcome which offends judicial propriety.
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(3) in determining whether that standard has been violated it will be a relevant factor
if the treatment is made against the background of
(i) clear and explicit representations made by or attributable to the NAFTA host State
in order to induce the investment, and
(i) were, by reference to an objective standard, reasonably relied on by the investor,
and
(iii) were subsequently repudiated by the NAFTA host State.” (emphasis added)

123) Supra Note 84, para. 208.
“Conduct which is unjust, arbitrary, unfair, discriminatory or in violation of due process
has also been noted by NAFTA (tribunals as constituting a breach of fair and equitable
treatment, even in the absence of bad faith or malicious intention on the part of the
state. Transparency as noted was unsuccessfully linked to this concept and legitimate
expectation has been discussed in several cases, although not endorsed on questions of
fact and evidence.“ (emphasis added, footnote omitted)

124) Railroad Development Corporation v. Republic of Guatemala, 1CSID Case No.
ARB/07/23, Award, Jun. 29, 2012, para. 219.
“Regarding the content of the standard, the Tribunal refers to and adopts the
conclusion reached by the tribunal in Waste Management II in considering NAFTA
Article 1105 standard of review and after surveying NAFTA arbitral awards: “[...] the
minimum standard of treatment of fair and equitable treatment is infringed by conduct
attributable to the State and harmfill to the claimant if the conduct Is arbitrary, grossly
unfair, unjust or idiosyncratic, Is discriminatory and exposes the claimant to sectional
or racial prejudice, or involves a lack of due process leading to an outcome which
ofiends judicial propriety—as might be the case with a manifest failure of natural
justice in judicial proceedings or a complete lack of transparency and candor in an
administrative process. In applying this standard it is relevant that the treatment is in
breach of representations made by the host State which were reasonably relied on by
the claimant.” The Tribunal finds that Waste Management II persuasively integrates
the accumulated analysis of prior NAFTA Tribunals and reflects a balanced description
of the minimum standard of treatment. The Tribunal accordingly adopts the Waste
Management II articulation of the minimum standard for purposes of this case.”
(emphasis added, footnote omitted)

125) Supra Note 98, para. 454.
“The Arbitral Tribunal considers that the minimum standard of FET under Article 10.5
of CAFTA-DR is infringed by conduct attributed to the State and harmful to the
investor if the conduct is arbitrary, grossly unfir or idiosyncratic, is discriminatory or
Involves a lack of due process leading to an outcome which offends judicial propriety.”
(emphasis added, footnote omitted)

126) #AFelAdoll Mx =2 o] (qualifying adjective)E ETH3}A] &
BAos oF AWIES 937 A gEE MR U
Dumberry, Supra Note 93, pp. 145-147.
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127) Supra Note 2, para. 740.

128) S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, Nov. 13,
2000, para. 263.
“The Tribunal considers that a breach of Article 1105 occurs only when it 1s shown
that an Investor has been treated in such an unjust or arbitrary manner that the
treatment rises to the level that Is unacceptable from the international perspective.
That determination must be made in the light of the high measure of deference that
International law generally extends to the right of domestic authorities to regulate
matters within their own borders. The determination must also take into account any
specific rules of international law that are applicable to the case.“(emphasis added)

129) The Energy Charter Treaty Article 10(1):
“(...) [N]Jo Contracting Party shall in any way impair by unreasonable or discriminatory
measures their management, maintenance, use, enjoyment or disposal. (...)*

130) Supra Note 109, para. 10.3.34.
“Having concluded that Hungary was principally motivated by the politics surrounding
so—called luxury profits, the 7Tribunal nevertheless is of the view that it is a perfectly
valid and rational policy objective for a government to address luxury profits. And
while such price regimes may not be seen as desirable in certain quarters, this does
not mean that such a policy is irrational. One need only recall recent wide-spread
concerns about the profitability level of banks to understand that so-called excessive
profits may well give rise to legitimate reasons for governments to regulate or
re-regulate.”(emphasis added)

131) Supra Note 110, para. 8.23.
“There is no doubt that by late 2005 and early 2006 there was political and public
controversy in Hungary over the perceived high level of profits made by Hungarian
Generators, including Dunamenti. However, politics 1is what democratic governments
necessarily address, and it is not, ipso facto, evidence of irrational or arbitrary conduct
for a government to take into account political or even populist controversies in a
democracy subject to the rule of law. Moreover, the Hungarian Government did not
itself resort to populist language directed at Dunamenti. In brief, the Tribunal considers
that Electrabel's criticism of Hungary's political motives is factually mistaken,
particularly in alleging that Hungary's conduct towards the Generators (especially
Dunamenti) was induced solely by malign populist pressures, now falsely camouflaged
with other ostensibly more rational factors for the purpose of Hungary's defence in
these arbitration proceedings.“(emphasis added)
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132) Supra Note 80, para. 437.
“The Tribunal agrees that international responsibility and dispute resolution, in the
investor context, is not supposed to be the continuation of domestic politics and
litigation by other means. Modern regulatory and social welfare states tackle complex
problems. Not all situations can be addressed in advance by the laws that are enacted.
Room must be lefi for judgment to be used to interpret legal standards and apply
them to the facts. Even when state officials are acting in good faith there will
sometimes be not only controversial judgments, but clear-cut mistakes in following
procedures, gathering and stating facts and identifying the applicable substantive rules.
State authorities are faced with competing demands on their administrative resources
and there can be delays or limited time, attention and expertise brought to bear in
dealing with issues. The imprudent exercise of discretion or even outright mistakes do
not, as a rule, lead to a breach of the international minimum standard” (emphasis
added)

133) Supra Note 74, para. 281.
“After examining the detailed arguments of the parties and their supporting authorities
and decisions, the Tribunal is not persuaded by the Claimants’ view that there is here
arbitrariness or discrimination. 7he measures adopted might have been good or bad, a
matter which 1s not for the Tribunal to judge, and as concluded they were not
consistent with the domestic and the Treaty legal framework, but they were not
arbitrary in that they were what the Government believed and understood was the best
response to the unolding crisis. Irrespective of the question of intention, a finding of
arbitrariness requires that some important measure of impropriety is manifest, and this
is not found in a process which although far from desirable is nonetheless not entirely
surprising in the context it took place.” (emphasis added)

134) CME Czech Republic B.V. v. The Czech Republicc UNCITRAL, Partial Award, Sep.
13, 2001, para. 612.
“The same considerations set out under the expropriation claim govern the claim for
unfair and inequitable treatment as well. On the face of it, the Media Council’s actions
and inactions in 1996 and 1999 were unreasonable as the clear intention of the 1996
actions was to deprive the foreign investor of the exclusive use of the Licence under
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the MOA and the clear intention of the 1999 actions and inactions was collude with the
reign investor's Czech business partner to deprive the freign investor of its
investment. The behaviour of the Media Council also smacks of discrimination against
the foreign investor.“ (emphasis added)

135) Occidental Exploration and Production Company v. Republic of Ecuador, LCIA Case
No. UN3467, Award, Jul. 1, 2004, para. 163.
“In the context of the present dispute, the decisions taken by SRI do not appear to
have been founded on prejudice or preference rather than on reason or fact, As was
convincingly explained in the hearing by the Director of the SRI, Mrs. De Mena, the
SRI was confronted with a variety of practices, regulations and rules dealing with the
question of VAT. it has been explained above that this resulted in a confusing situation
into which the SRI had the task of bringing some resemblance of order. However, it is
that very confitsion and lack of clarity that resulted in some form of arbitrariness, even
if not intended by the SREI.“ (emphasis added)

136) Supra Note 84, para. 208.
“Conduct which is unjust, arbitrary, unfair, discriminatory or in violation of due process
has also been noted by NAFTA tribunals as constituting a breach of fair and equitable
treatment, even in the absence of bad faith or malicious intention on the part of the
state. Transparency as noted was unsuccessfully linked to this concept and legitimate
expectation has been discussed in several cases, although not endorsed on questions of
fact and evidence.“ (emphasis added, footnote omitted)

137) Supra Note 76, para. 625.
“The Tribunal finds that, in this situation, both Parties are correct. Previous tribunals
have indeed found a certain level of arbitrariness to violate the obligations of a State
under the fair and equitable treatment standard. Indeed, arbitrariness that contravenes
the rule of law, rather than a rule of law, would occasion surprise not only from
investors, but also from tribunals. This is not a mere appearance of arbitrariness,
however—a tribunal’s determination that an agency acted in a way with which the
tribunal disagrees or that a state passed legisiation that the tribunal does not find
curative of all of the ills presented, rather, this is a level of arbitrariness that, as
International Thunderbird put it, amounts to a “gross denial of justice or manifest
arbitrariness falling below acceptable international standards.”” (emphasis added,
footnote omitted)
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138) Cargill Incorporated v. United Maxican States, ICSID Case No. ARB(AF)/05/2,
Award, Sep. 18, 2009, para. 292.
“The Tribunal also agrees with the view expressed in S.D. Myers that a tribunal, in
assessing whether an action of a State is arbitrary, need recognize that governments
"make many potentially controversial choices” and, in doing so, may "appear to have
made mistakes, to have misjudged the facts, proceeded on the basis of a misguided
economic or sociological theory, placed too much emphasis on some social values over
others and adopted solutions that are ultimately ineffective or counterproductive.”
Therefore, an actionable finding of arbitrariness must not be based simply on a
tribunal’s determination that a domestic agency or legislature incorrectly weighed the
various factors, made legitimate compromises between disputing constituencies, or
applied social or economic reasoning in a manner that the tribunal criticizes.”
(emphasis added, footnote omitted)

139) 7Ibid, para. 293.
“The Tribunal thus finds that arbitrariness may lead to a violation of a State’s duties
under Article 1105, but only when the State’s actions move beyond a merely
Inconsistent or questionable application of administrative or legal policy or procedure
to the point where the action constitutes an unexpected and shocking repudiation of a
policy’s very purpose and goals, or otherwise grossly subverts a domestic law or
policy for an ulterior motive.” (emphasis added, footnote omitted)
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49, pp. 417-418.

142) UNCTAD+= &4 -a3dd$ 4 ez Osd 2ddF v, @4 sdd+
7+ 4 (unqualified FET clause), @354 a3 N-A5AHAd 9 HAx7|F dA, @F
A-FHY-TAY A, @3- THAS 224 U8 BAE ¥ F dvkn A A3
3L 9lt}h. See UNCTAD, Supra Note 54, pp. 103-115.

143) NAFTA #|1105% A x=Ex= Metalclad v. Mexico A, S.D. Myers v. Canada A7,
Pope & Talbot v. Canada AAAA FARAAHE7 SA-FHYLE FoE s o
Sk v g QoA H|EH Aoltl AFHl AMES oM Supra Note 49, pp. 420-421.
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144) 27 FTA &M 11-Av #5748 t5-9 HAnr)sel wels e=ele ZA4 A
7] % o]9(economic rights and interests of aliens) HE = WA|stL Q= v}, o= o=
Q19 ’\]Zﬂ” SHHRTE AR FHHA Neer 7|52 A3lsle =3 FHeolgte A

A
A 7F Ak AlFE-ZH ol Avgre oA E, Supra Note 96, pp. 10-14. H =,

145) UNCTAD, Supra Note 54, pp. 108-111.; NAFTA9| wz} Ad%E o459 FAAAREE
FAAI= ol X7 g Ee] gk Wulstn JIEstd ¢ gle F<2A(outright and
unjustified repudiation)dl] °©]Zi+ 7% NAFTA A1105% TR - THU$ oF-= sl
ApejA el X d|FdttE =S 7| (high threshold) & A &3ttt See Patrick
Dumberry, Supra Note 93, pp. 118-121.

146) 78 - 3HUS 749 #AR 34 - THAF T #d Jy dd 4 AustE AH
3t Asi7t At} See Supra Note 4, p. 32.

147) EU-Canada CETA Article 8.10(Treatment of investors and of covered investments)

“l. Each Party shall accord in its territory to covered investments of the other Party
and to investors with respect to their covered investments fair and equitable treatment
and full protection and security in accordance with paragraphs 2 through 7.

2. A Party breaches the obligation of fair and equitable treatment referenced in
paragraph 1 if a measure or series of measures constitutes:

a. denial of justice in criminal, civil or administrative proceedings;

b. fundamental breach of due process, including a fundamental breach of transparency,
in judicial and administrative proceedings;

c. manifest arbitrariness;

d. targeted discrimination on manifestly wrongful grounds, such as gender, race or
religious belief;

e. abusive treatment of investors, such as coercion, duress and harassment; or

f. a breach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this Article.”

148) EU-Vietnam Investment Protection Agreement Article 2.5(Treatment of Investment)
“l. Each Party shall accord fair and equitable treatment and full protection and security
to investors of the other Party and covered investments in accordance with paragraphs
2 to 7 and Annex 3 (Understanding on the Treatment of Investments).

2. A Party breaches the obligation of fair and equitable treatment referred to in
paragraph 1 where a measure or series of measures constitutes:

(a) a denial of justice in criminal, civil or administrative proceedings;

(b) a fundamental breach of due process in judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or
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©]/d (manifest arbitrariness)ol b= g2k XA S g sto], TARGT A F
PAL ARE HAsteta vk obgwE], FA-FHO FAHLx 71
“manifest” 52 429} (qualifying adjective)+= Cargill v. Mexico AF12 A &3
F7F A A% wpel o] o dAS FA-FAHAUS ANrIES A G E Aoz Fy

2 7o)t} 149 o]} &7, EU-Canada CETA A8.10% 438150 EU-HEY FAR S
_‘ﬁL

= 1=

G4 A25RAIFIL AT 9DS PAIN Folo] s AHHES

gstel, FAWAR P T TR A9 FFL ARHOR YA vk,
37 Jobe R E

religious belief;

(e) abusive treatment such as coercion, abuse of power or similar bad faith conduct; or
(f) a breach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3.

149) Supra Note 138, para. 285.

“As outlined in the Waste Management II award quote above, the violation may arise
in many forms. It may relate to a lack of due process, discrimination, a lack of
transparency, a denial of justice, or an unfair outcome. But in all of these various
forms, the "lack” or "denial” of a quality or right is sufficiently at the margin of
acceptable conduct and thus we find-in the words of the 1128 submissions and previous
NAFTA awards—that the lack or denial must be “gross,” “manifest,” “complete,” or
such as to "oftend judicial propriety” The Tribunal grants that these words are
imprecise and thus leave a measure of discretion to tribunals. But this is not unusual.
The Tribunal simultaneously emphasizes, however, that this standard is significantly
narrower than that present in the Tecmed award where the same requirement of
severity 1s not present.” (emphasis added)

150) EU-Canada CETA Article 8.10: Treatment of investors and of covered investments
“3. The Parties shall regularly, or upon request of a Party, review the content of the
obligation to provide fair and equitable treatment. The Committee on Services and
Investment, established under Article 26.2.1(b) (Specialised committees), may develop
recommendations in this regard and submit them to the CETA Joint Committee for
decision.”

151) EU-Vietnam Investment Protection Agreement Article 2.5(Treatment of Investment)
“3. Treatment not listed in paragraph 2 may constitute a breach of fair and equitable
treatment where the Parties have so agreed in accordance with the procedures provided
for in Article 4.3 (Amendments).”

152) 42 &9, Begtdo] AEA F<tak e BIT¢ Cooperation and Facilitation Investment
Agreement(CFIA)E 34 -3H Y FAHES XEsstz A &orn ol Hal
Protection of Investment Act A6x+ 4 -F3HU57F old FAg AAA ol 5(fair
administrative treatment)& T3 At o]eldk AMHEL AEFY T PAoANA T
FRTY FAATS FEty] Q3 AEZ Bk AR AMEe W “ISDSE ¢l
g A A e Fo AR Ao OiS "HZe B A, TSAAHE, A4TH
(2020), pp. 29-37. F=.
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[Abstract]

The Fair and Equitable Treatment in International Investment
Agreement:

Lessons Learned from the Lone Star Case
MIN, Hanbit”

The award of the Lone Star case was, at last, dispatched to the Parties on
August 31, 2022. As the Tribunal determined that the Tribunal had jurisdiction
over claims allegedly occurred after the 2011 Korea-Belgium-Luxembourg BIT
became effective on March 27, 2011, the key issue was allegations of misconduct
by the Financial Services Commission in the sale of the Korean Exchange Bank
shares to the Hana financial group. The Tribunal concluded that the Financial
Services Commission acted arbitrarily as it was motivated by political reasons
and, therefore, had failed to provide Fair and Equitable Treatment under the 2011
Korea—-Belgium-Luxembourg BIT. In order to review the Lone Star case critically,
this paper firstly analyzes international arbitration cases relating to Fair and
Equitable Treatment, and then examines legal implications of the Lone Star case.
On top of that, this paper reviews the ways to stipulate Fair and Equitable
Treatment under International Investment Agreements based on legal implications

derived from the Lone Star case.

Key words: Lone Star, Investor-State Dispute Settlement(ISDS), International
Investment Agreement, Fair and Equitable Treatment, Minimum

Standard of Treatment, Arbitrariness

* Ministry of Trade, Industry and Energy, Deputy Director

- 173 -



BIZEE A 218 2=

- 174 -



DOI : https://doi.org/10.53066/mlr.2023.21.2.175 ISSN 1229-7585
BANVEEE A21¢ A25 (2023. 1)) eIlSSN 2765-4869

74 2 AR L ERITOIEASHICET 5445

N EF T

=E2X|

BARTIL, 20005 ANRIEIC LY | WEBZDFANTASHICB W TR 55
W LBRERF T ELODOHBBEELL T, AANRELGIAS TSI LeHFTETA
o 7 ARIC L BEAZRIASEA SN, ZOHEIE, 201656 HOBIEIZ & » THEL
SN, 2023F1 AHE. HEHIBFZRSOMEIE (HHRBERMEMR ) Bixlcb 0w T

5h AW REEDOIL AN RIFSINTNWEEZATH A,

—FT. WEACRITABREENMRESINTEY ., COL5%GETH4 1 > 7 AR
LBAMASRNEAEBBMEECREL L wE I ICBT 23 mr H 5, 2005F 1 13 &%
BRAFTALEFEOHEICOCTEELPML 2A, SASHICET 2T HEHIOER
L. IhEZLL ) ELEINT L EERDLIPEMIZONTIEEICRFTNET
%50%CT\KETM\&A%W%®$$&éh57XUﬁ REOXIRIEIZEIL
T, WEANETALEDTHE IS K E S ffifEE R L 2 ARE RS EPIFTOCrawford
%%t%mﬁﬂﬁﬁﬁﬁéﬁ%‘\ﬁA SR TOTRNE I NEEREL. T4 R
2L BEEAFRDOH Y HIZ D0 THRETL 72,

AL FAo: WEBRUEEORE. £74) > rHR GEASH. KR
M. N

- =EH 4 2023, 01. 16, - AAFARA]D 2023. 01. 19. - Al &A: 2023. 01. 27.

I kL&l

AT, WEEBSEDFAERES L5720, 1999F LA O E BIEH B EIC &
BRAGERIES G SN T2, FFICHEEZER, PLRICLIWELCH TREL (. BERRKE
TRSEALL TRANEZT, QHRBTHIIALL (SMERT L4 LEDBERET,

TARPWEERT ALK EIN TS, XIT, GEADKHEMN L BB HHT 5
HOOEEEL T, 20005 8NHREICL > TEAINLDA | FFANDATEW ([BE
11AMAT ) . GEADESW (RAFLLAKT ). e74 )y 2 ARICLSAFH (2

TR AFERERT SR - L (EF)

- 175 -



BIZEE A 218 2=

6 AN T ) TH B,

IDHIbETAY L ARICLBTEABRE, MIPROBEE L w712 HEAES
ERETHAPETHRT 5 LTEAERITBWMOTREZEL (ESNbB XN H 5
(FEFIEIS75D6EIIHIE SR ) LELNLEBETASHTABEIC, €742
REANDEZET, AAPRIEAGIETELLHIIETELENHILDTHE, ZORIE
. MUy, BABROFDAEGASERET LEFTER—HBAICRES N T, 2016
FE6ADHIE ( 2018F6 AMGAT ) I= & » THLFE SN, —EDHZ A, B—HBAUSOHZHR
ThHoTHIDHEIL LB ENTE B L)% > 72 (FERIEISTERDOE2IH ), €74
VoV ARICLBAASHICHNELREORE SN IZMOKRPIFTOBAICRES NS &
vz (FFFAAIL07503) | ERIMTIEASHEEBTS S £ v bEKSH, &Y
bl FECRERE, STE—BAICHEAT 6 2 LA EL CHEMTH S, (FFRELSTR
DEE2HAE )V BE DN G L -2 e, 2uFiBTHIEASINEEEED]),

F72. 2023F1ABIE. HHERSOMEE (FHBEHRMEILR ) BB W T Ik
BAEZBMEI2EICEDE, THEFHICEL CHETITONGEE - APZEDOFHIC
DNT, B FEDRZEICLVITI L ART SN TS, FRTICEIES N
HEFBICHT 2 HERBERMOFERICET ARNE IOIY FLOMEETH, 74
COARICLDEIAZMOBEEETLAT 5 2 EHNIREI N, HHIBHLOHFLTIHOGE
ASMEBG - SEORZEICLVITI LN TELBAEEM - LATEHZ L, OF
EASRR - BREMG - THEORZEICLVITI) SN TEDIBAEERM - AT H
CICEIL TERPITLNTWAE, oIS AN RICEHT ERMOEMREET
b5 N ROELHIEHLOBR ORISR T 54 A/~ —ILFRICEIT SR DE BIFH
EEI(UT. "B2BMFEEE LI, ) TH, ETHRBICLVIEAIENRY S
HERNMBRERBT A EATEL LT LN HBBICETIHENBL-N T
b (HETEBMEESLLIR), Lar->T b7+ 7 ARICLDTASMIE, 54,
HANILRICET 2ERBHI-EWTOERLFHRELVEFE,

COES BT HY IV ARICLBFAAFTRIC D0 T HEADIEAFERME ( FIL37
R2HAEK ) e REL G WA A EFbNLRET, KRATRITFEARI4B MELSIEIS259
B (LF. "ERITEMRIEW S, ), THEAR, REEFSFOREFERBL CT
SN, FEAD e E BOBMT A LN TEENTHEL 6, Wi ADTEA
FBEHEREESNTW LW % E EPIRL 72, 2005F D LI TH > T, 201656 ADERIE

1) BARBHEFReOBE. ZENR. BNEGHYAL—#THEE S HIONDEAZHE. L5
HhF & B GIEOEES, 12020F8 26 H BATISTE S R,

2) EHBERSTHEE (BRBERMEGR ) B FIESE (SN4AET A29H B ) BEME R
MTHEFHEICSTLIRRBERMOEACH T 2RF ) £ LORES30-348
( https://www.moj.go.jp/content/001377785.pdf, 202341158 HKRHEE ), BRSO
RPOBEOREOHE EL T, ARBE MEFLICB T S FRBERMIEHD BDHE
887538 (20225 ) b 5,

3) FERITEPIROMBA - @B e L T, i, LOw - BSBAFMAGMRESETES ( FR17E
&) 89E (20084 ). Mkt EF+3IF+—6115122H (20054 ) . FHE - - FRITEESRE
FRHIARSH201E ( 20064 ) . EREE - EEOVAIXE9%E2844H ( 20064 ) . BEKE - 7%
FHFH113E]1 - 255678 ( 20065 ) . FINEEK - BRAw61E56583H ( 200645 ) . HEVLIE
A - FEEY v —F 25 108H ( 20064 ) | FRklE - AR 795451138 (20074F ) . &
N - BmAEEF295 18 (20074 ) . FMHEER - FIEFDEPEIEE(EIMRII52E (2011
). DB - HERAIEPIGER(EIOMIIS6E (201746 ) #°H 5,

- 176 -



EFF Ny oA L BERBH TOIEAZHICEIT 24457 / NAKAMURA Mariko

AEZERELZODOTHH LN E T W L, _UDQEIJH_?W%‘V#Q?'ZQ& E&ET&@}EEL‘O
WTHRAIRICEEBLHMENE LS ICHLEbNEY, GIAZRICBETATNE,LINOE

L. TNE2 LY ELEIIT HZ RO L PEMIZ DN TS gﬁt%ﬁﬂ?’\éf%
5,

ZOEA., BARDIABBMEORENKRE SNS 7 4 AEREDXIRME ( confrontation
right ) 22T, BEANEHFAEOTHE IS LMEE RHL . NIRESKIA
( Confrontation Clause ) DR &2 2 72D %° . Crawford$ik ( Crawford V.
Washington, 541 U.S. 36 (2004)) TH %, AL LRBEICE N CESFIAREETH
LIZBETH> TH | COFEFEIMLLIZFE M S NLFIEE N RO SN TS 12DIZR
L T. Crawford#iykiZ, {iL%{,\,\_ﬂ')%'—uﬁmth\z_éi 9 {5 ( testimonial
statement ) IZBIL T, SFIAFDBEICE W TCHSHAHATETH > T, »2. HEA
ICEFORNERE DOEEL L H/m;tDEm ENEROBLENTELWEDHEHMELRL
ﬁc_wioiﬁ%fﬁﬁtin hﬁﬁm%éﬁkﬂﬁtf%onyﬂﬁﬁm
ERSINBZ LITh N NE s %%7@ b o 12DV FFISHREE DOIEZE MR R
ADEEETH 5, L7‘7f7 ST, —ED"THNEIOKESERMLIBLIAT, T 7
FARICLDBHFASHSALIVFEESNEZ EIZR Y, 2D L) G##EE & Crawfordd)jR & D
BAMICEHTAZMLIERICLINTHWE, 612, zufBlcBw{A4RESESHE
PIFTCHEBIDY E— P TOA—TUNT—F a2 PFERSINTZZELH Y | FHFHP
DHYHICATAIZERICETEREL TnWb

X2T, AETIE, 9. BKRT muﬁkﬂﬁ?ﬁﬁiﬂ¢ BEOME LEmRin & ai L 72
FT(HIE), SIASMICETATHEIOERE RH TN, BARDOIEABEMIEDH
KESNET A HORFIRIEEL . X OFHNRETHE5e T+ > 7 ARICLSHEAE
MOHY) FlZOonTHRETT 5 (FIE),

I BARTOIEADGBERERHEOE & PIFHIOEN

1 EF4Y yﬁjﬁiﬁl:iéﬁkgﬁiﬁm*ﬂ%g

20005 ADREICL s TEA SN T v 7V ARICLSHFAEMICET SHE
&, ¥, UTOEHLFIEICLLDDODARDLINETH > 72 ( BIEDFIFFIELISTERD
6118 ).

FHPIFrE, RICIBIFT L2 EBEZIHALL (ESMTEHRICBNT, HELBDH LS
. RBEERVIBEEANBAEZEAOER IS RAERVPFLBEIRANIAE
SEMTLLOICERT SERMUNDERTHOT, BA—HEBA (N6 DENSER
TEEMEFE—DERNE W), RECBWTEL, )r%ébm*%mﬁk&r
ESE, MBREBEFORZEICLVEFOREBERELICRARL LA 0 BFEET 5
CENTEDLHEICLDT, EMT LI ENTED,

— FEFELT65A 6 F1795:FTEL IETFI81FDI ., EEFE22FEL (X
B2 D2EIENTE (bW HODNITIEBOBMICRLITHICRSL, UTFTonE

- 177 -



BIZEE A 218 2=

CBENTRL, ). FEESE2275851IE ( F2255 N E2265%0D2E3HNE LD
LZBEHT 5EBMNICHRAIBAICRS, ) BEL CIEEIHE( bnE2DOBEHIZ R
HENCRS, ) EL CHE24IEEIEEL (EEIFOREXIE NS DEDFK
BREOWES

VBRI B0 BIENTEE L  LENEEMFXEIHEISICHRLEE
BOFE2HNPRERIZIBEEER, REFRIL /ITERITASEORFI RV QE W IS
DIRFEZICEIT BiEME - FAXND S FEERE THOROKFER

RI2S S8BT 550130 JLREOME. FEADER. LFDRE, HEALD
BIRE DO EFIZ LY | RPAERVFLBBRATPLEAEZE T 2 LDOIZERET
BIEFFICE W TR T 4 & EEFEREZHEROTBEZL (EX3NbEXN
hbHEFTHONDLE

[l oo & |

I, "MILEOHEESEDIEAZMIZONT \ﬁﬂE&Uﬁ\%%A@EE¢5%
FricBWTEISE e ROGNEZ LI L - TEIANZIT A MH T REZEES 5720
B —HADRIDSAICEEAEERE S &, BRELEFDERZEICL Y BFOIRE iﬁﬁk
Dﬁt A OBET A ENTEL AR - TEMT LI ENTEL ETHHDT

Lo ( FRITEARSE ),

:fniv CBETEAINTET A v 2 ARICLBEABRETH 54, ZEANGES
e LRIEE. BRPAERVFRERAVERT 250 & F— %Wtﬁméhé;tﬁ
L, BIELIR WAL, SIAPEEAZOWSRAFIITLrETNE LW Eizme
T. Yc@%ﬁqt:mé:t&%#&ﬁﬁ*%‘?E?Eéh’CLivtwa'E]Eb%of xZ
T. 2016FE6HDHEICELEY . UTOFEMHLEFEI LI bDEBMENEZ LIk 512
(BRIEEDFFFIE 1565 D65E21E ) 4)

KBTI, TALBET2HAICENT, RISBF2HETHO T ELERD
5L MBERUBEARBAZBAOERERES . E—HBALIICH L5
T%Oiﬁﬂﬁﬂﬁwfibébﬂtﬁkéfﬁéﬁ MG EEFDERZEICL
DAEFOREEMELICRBL L SBFET LN TELHEICLEODT, 2/
TLENTED,

— ILROME ., FEADFR, DFORE, HWEA L DOFMREOMDOERFIC L
D, EANE—EARICHEET S L S IIBHOPRBEEL (E3NbB XA DD
ERDDEE,

Z BEHEANOHRHEICEIBEICKRL, SIADOHEKEL CHPEICEE ML X
BEACEHIEEL (BERSHLTE/LINLIEXNLIHDLERDL &
&,

= R—H#BANOHBEEOBEICREL BT DOMDOAIETIEADIEE. EFFEX

4) ZOWEIET AL T HlalE, IREBRILEREZES SUAELRET 27K H
7tV a2 ) 2 125808 ( 20155 ) | {Ea/RuﬁerﬁEgE%ﬁﬂ‘—%’%&UuE}\%{%ﬁT5 12 DFFR DL
FEEY v+ —F 1445418 (20155 ) . NMIERITHREZESS LUVACRES 572HD)
ROPLTE VEERFRE8E1S37H (20164 ) . I BT HRA O ESHEHIE & ﬁE%‘E?&HE%J
WEBFII26569E (20165 ) | EEE"MEFMEOHIE —HEF RO EFESIE (€
2) JEFHEAZAST0HE (20165 ) b 5,
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DIt DBEFRET DAV HESNLGZLICLY SEAEL (I XOHKED S
EELCHPECEEMANE NS NELBMHSHEL ( IEBRS 54757
LENDEXNNHDERDDEE,

PO EEAAEMRRHICEEL. tOER. BE. BERECOMOEFICLY). @
—HHICHET L L (RBTHLERDL L&,

1220, SZTuHTE—BAUNE D BB TH O TRAMOKHATED S LD &
. E7H )V ARICLSFAASMICHBELREOHRE SN MO PIFTOEA & S
nNTwa (FEFHRALI07TEDI ), EHIEZRSOTHFFROMETEH ERFAH S (L
T, BIETERHaIE v, ) TR, ThORPIFT LA DB TOEEIZ D TE, X
CETHEINTWEL R LI THEAY, tNE, 741> 7 HRIC L BT ASR
DIEDHORBEAVETH L X BPEH & e = ( FIFFRIEL58% ) bRO LN
Ao THEERDLNSL, FFIC, SRNIEEECHEEESHEDNTMHE L, BRROLX 2
TAEERTEDIBENROONLZ EA 50, HPAFIE I NICHES LIFFRADREIE
BB THAH7),

RIS YOE R L) VIBLSBESNZ DT TH L48), LrTHTEE AN SRR
ICEMEL, XOFRK, ME. BREREXOMOBERFIZL), F—EBAICHET S &p°
EH (NETHLLEADD EE ) (FFIEISTERDEE2HLE ) L) DI, LR LEE
T AAANDKEHA BECIEANDMEDOTAEM, 6 BN TCBEHE NS, LA -
T, Hm%AT AT EENEEeET )V ARIC L GEASHAEIZEA S EL
r\ FA;%#% ERAEATHANELEDBBOLRINTNEIY) bodbb, 20

#CIJHJ%EI%%EA SOV T, #BFE. X2 TS e ikl CAEASHERE

Eftm& E(FERIEI2IKIEIESB ) 6T 4L, BEFJEEOEAMTDY 7
WA A4 LDIEASEENHFEARELLIE. ET74) o 7 ARICLBHATASE LY bE
NTLES LDIEHOH > 7210, DIED LS LFmmRRAS T 5L, ZOBEBHIFTARYIC
RULEELNEFESDLIEENBNWTROONDLELELLLDNEEHNTHLEIIZY
Ebnéﬂ

BEODHEASHCE—BATOET A >V ARICLLEASHENDERIZONT
. B, SEAS P, DEMEECE—EOERDICHD, FEAICTERE RS L EDT
AR ENG LD ENEHINTNE1) COLE I LEEESOCTHEIOREIZ DN

11!

5) HREe - FUEENRESEIREFZEHR8-20E(EBERRERS ISR, HHIESEZSH
H%{t@}flj?j&ﬁ%l IERERIE =D ~— | ( https://www.moj.go.jp/shingil/shingi03500012.h
tml, 20231 AI5AKAME ) BEHOFREHFICL L (LITRIL, ),

6) FRIE R - AN SFERFRB(SIBZEERZEXRS).

7) B, MBEMRICNESNTHEEETRETSELE I NICEAT 23RO P 20 (FRIHE -
BUEENM AR IO SFHBEFTRIIEU TSR ) | FRORERR T oM Gr 12,

8) Ml \@m%u%mwiﬁﬁ mi%t®%HTPBDLMiénfméi74t BLNFR L
55 ERBbNS (FRIEE - BUEENPESBIBSHEZEROE(BARBEERERS). F2
VF§§§}$+’\§§3[]é§§§5§33f127ﬁiﬂFT$$5§§§4435QB”)<

) BFRIE S - FUEENPESBIRFERZEHROBMFERARERS),

10) 5F1)E'7|HV\ FUEENP B IRSZRZSBHOE, JE(BEERERS),

U)%%%A'ﬁﬁﬁ¥ﬁﬂ FlolcZZERI0E(EBERARERS ISR,

12) $RHS - BUEEMHSFIDSEZZZTROE(NERRERT). BUEEIHLFEIOSH
éEﬁWE[ BEAZERE),
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T, SFABMEICABEINLGO,, AEINLEL THREELTO, L v RER
ABBEN), ZO[FIZDONTRBEFLZD TRITEPIREME T 52 L T 5,

2 EACEBERVETAY L 2 HRICE STEABHOAEN

FTRITEPNROBETHE, €741 > 7 AR L BFAAZTEIC ML TENWEE O
HanTno s, £F. BEANWEBIZIOWTHEFSRTLE, Chik, TSIAS
IOMRIC, SEADPWEALSRONTHWE I LIC L > TEBEZITHEMOTREAEL |
ESNLEENHLI L6, XOBBEERET LD, XDL ) LEXNNH > T
WERDOOLNL L EITIE, HPIFTH. WEALITALEDBET, —H4 6 IEAEICAEF
DREEDHRT L N TELNE ST LR ODBBER B EHNTEL & T
SHDTH L, (FHRITEHIRSE ) .

COE)HBERICSEL T FHRITEARIE, GEAFBEL ORFKRT, OEAFHDO
. HEAD GIEADREERBT L (T LENCHEBEL» EONLBE QT 4 )
ORRICEB I EEINLBE QT A v I ARICE S ETHEAN SFLAD
REEZDHCTEL AL DIENVNEEN LONLBEICONTENENH T THEFL T
%

ONHE

TEAIL, FADLEERLZERTELWTINRE L, EM( 2 LR TE,
BOBMTAILHTE, 610, ZOREIR, ABANPHEAL THI2HAICR
NIRBZENTELDTH-> T, AREACLLTADTREFEOBE LT S
NEeWDTHLN L, WEADTFABEHEEIEZESINTOENWENINETH
5, 4

@n5E

TREAIL, RBLETFEORZFEEL CTHN, LANKE RAH Stk & /I
X EOBMTL LN TELDTHEN G, WEADTAEMERBESNT
WENWENWIRETHEL, |

®NH5E
TRGBEBFFDORZFEEBL TTHN, HEAE, GEAOMMERMC Z LIET
é‘ﬁ\ Q%%ﬁ:ﬁﬁ‘é: & {)’C“g“ #%Ati55ﬁﬁ®fﬁﬁ%f§f%®§ﬁ?§tiﬁjﬁﬁen
BADTHENI 6, RIEDVHEADEABREIFEESINTHENE N INED
CEREIFRTH L, |

13) #RIEE - H2UESFHFERIEVIILBEHRERS),

14) ENCHERFETAY L s ARE L SEABBICON TRFT 6 b0 &L T HIAE. 6
Re S AREFHOFRMIEOSF— I ETLEO 2 ANRE BEIEEESHE R (F
%, 20064 ) 190ELAT. AMEEF €741 > 2 HRIE & SEABIOILIIE B & EH6E
£49238 (20174 ) . PFHECE~NCEEL T4 > 2 AROMEHEAHI4Z105E
(2018 ) #'d 5,
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ZDFILQLQDNHBEICHBL THBINTWIERLL T MEBRLESEFDRZEL
BLTTHAN, HEANTAOMEEHE, BB T LI ENTEDLENH)I T E, #
EANEBORBABACLGTFADHBREESESOHREN BT oNT W EHEF LN S,
IN6DERIE, 74 7V HRICLLERIMTOIFASETHL-> CHHIFEIND D
NTHBHERLNSG, FRITEHRIE, GIABMEOARLL UTHELNDERESEL
ThwhEwWESICEZRT NS DhCELTWEANTANMBEZEE, B6ZHT 5
CENTESL ) THEABLNIEAEZEAICZLLTADMBEEZDOHENI YT 6 NL
EWOBEFOTTH, RENEHNALTH- THOHFINLLEDPWTH S S,

bodldb, TORMIE, ENNVEBRUBIEOLE 741 > 2 ARIC L BEFAZEOMH
SEXDOPEMERIREL TWb I Eh b, COEBCNFHEEDOILAICH > T,
HASHICETATHEINDERE, Chez h) ELFHIT 6T L ERD L NEMIC
DNTHEBICREINETHLERDNS, X2 T, COAICEHT IERVERICITH
NTWBETAYATOZRRNESBTLI LT, EALHALDOTHE@H DESE., 2
NEFIHLIBELEEIZ DN THREL THZK,

M 7Y 7ERECET STRNEINE LT L XDHIK

1 CrawfordPJROEEE & X DE D EE)

Crawford#)JRIDDBZETIE, HEADESL . 73 > b v ML OB BERE OIS 1B
MEDLDICFEE L a2 b, RADERIZNT AIEEMERLE $RE L 230 skl
ROREE -Gz, s Al FQE AHALIEA (witness ) &XTRT 5 45 &
RET 5 AREELFOBIENRMESRIAL, R, CEHIEOGEEMEHERL L5 T
HIEMFEAEABEN D EE LN TEL, FRERMOISIEMREIL. RGN &L

TEFHHLBE N RO SN B REFE RIS ITER S NG W2 A6 YUERIEIE MR A R R )
NOZMHEFRTNEL, BRFICHREREZER> T WL DRI,

LA L. Crawford#ik ( ScaliafiMIERENEERR ) &, "GEAIERTIES
(testimony ) & 6% ,TH Y IRMESFIEIRTIHFS 1L w2 b L9 Ll ( testimonial
statement ) (LAF. BICTHSHMR. L W), ) ERETLILOTHLLL T, EHEE
A EBASNAEREHE TN EFr B L VELZEEREOMICLE, XNIZH TR

(. ASHHERICEZET 2356, XOFEMEEEMOEREIZL > TAK T LIOTHL
<. ﬁﬁu%ﬁﬂ%ﬂﬁ$%T%é*t‘mif BWEACRNBREOEEA D - 1235
ETHINILEIHEENEBO L ENTE L NE W) EEERL 72,

15) CrawfordIJROAEN - R &L T, B, ERESTHII»rTEHE A”ﬂ%lﬁa%ﬂa#ﬂﬁﬁzoo&
20044EBIIEIREE T RIBIREELL 7 4 ) A 1£20044E2 2257 H ( 20054 ) . KEMEEFES (AE
WIBESE ) - HREMTEIIE42210E (20064 ) (REFEE. $Wm 7239432203
B (20064 ) . RITIER] - 7 4 ) A1%E20104 121065 (20104 ) . /NTJIZEA - B o— 2
7—» L b 2—20857E (20114 ) . BABE - v 2 ) 2 F 1430279E (20114 ) . 25

B HRIEEMLE K B T & & A5 Tl SN AL & RTTRMESIE JA S ST 12153 - 451635, 181
BHUT (20144 ) . KATART 2P HMER OSERLE A &SI AFBEDZEL ( 5ZEME. 2022
) 120EBUTHH 5,
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RNFEOBENNATHELETHE AL, BEMTH L L L TAEHEEH DR
DENLIEZENMIARTH > TH | MIRMEERENSAEL 2TEMIHL L NI LETH D,
ERIZ, Crawford VRO RIFLPIFT T H 2 MER@ B PIFTIE, HEADZEORENMUMIZE
ML H B EL TEHBEN £ RO T /2h' . Crawford ik id . Haz il (L ZEROIGAN
EBELTa SN bDTH- TASHHIMTH S LREL 2 LT, REBMOEEER
CEL THRRESRIAICRT 6 LfgsmoT 72,

2D &5 LCrawfordPJRDE ZIZIE, HPAFOMBREERIC L > TEEMFRDLN S
EWOHHAT, WEANBEETIEIHEDL W (ex parte) . WEADHTH VISR E
CAHOTHFBINLEHEFAT S L, MEERICLEET 5D (civil-law mode )
TRAETH L EWHIELFHNH A6, Crawford PRI L NIE | BERIZ L 2EGEANICS
CTaanoifld, 2SICCDOL)LIMICFZET LI L6, HEACRIFMO
MEEEILTENROLNEDTH D,

LAL, COLILFHENICHBRCEFERT LI sE8BLEEL LITAIEYL
T, FRCHEERREIZO N T, miAt®WﬂmLiéﬁwmﬁmﬁ%%éh
7z, 7272L _ Crawford#JREARE. FESHIMROERNAS P ICSNLBRT, WEEYL
E%@&ﬁ#ﬂ?%&ﬂt%t‘4b&éhﬁ$$bﬁféﬁl&? ERRIZIE, HF
DIZHELWSERER GO 57217, ThAICKL T, FEEICEL WEREL > oD
BEADEEETH S, %i%i HARICGESHML E L Thbh, & A R

EfOBEE 51 TNEL LK 12D THEN, TN ELICLYVBEEENTNED
#\%EAQ%%QET%éwof:T WEZCREORMN B RV EE A DER
BHEOBHE N OBEATIEBINLON, 741 > 2 ARICLDTAZHTH B,

2 BNCHERUPETAY 0 ARICLHEEASHICET 5 214

BEANCHEBERLEeT A > 7 ARICLLEAFMICEIL TE, CrawfordPJRLARTIZ b
KIRIE E DR THEEE L > TE Y | XA CoyPlIR R U CraigPlikR T h 5,

Coy#ik ( Coy v. lowa, 487 U.S. 1012 (1988) ) 9D HEETIL, BEDIEAZREIC
BOWTENNBEEHAET A 7ALT7MNEICEIWT, HEIREDIFSH, HEALD
BICENWEEBEN#L OGN LA, TOLSLEEBEE &L EXNIRMESRIAICRL &
Wit gonrz, CoyPiR ( ScaliaBPIEREDEERR ) . NIRMEFIAIEHE AL
T3t ( meet face to face ) 1& W IMBHTE L WHEFRIEZMFEEL Thwd Enw) 2 L&
L7220, L T, oé2manrzsioonsd sl T, XNIEEEL AHEE ( public
policy ) 4 R T A2 -DICNELBEICOATREINL L, B RS (firmly

16) See Crawford v. Washington, 541 U.S. 36, 50 (2004).

17) HEERVIREOEEIMILA D ﬁﬁﬁfﬁhfﬁﬁ¢éb®tttTH@W%%@M@@%
B IREEZMR25537H (20154 ) | BB DIRZE ML & 35 A O XN VRME VAFHT R
12349 - 1054138 (20175 ) #*b 5,

18) WEADBEEZOHAMIZOWCWTRETT 540D EL T, MR EBESDOIIAE N I LLEIEMEE
475252158 (2013F ) *dH 5,

19) CoyPNRDIBAN - iR & L T, ENIRE - v 2 1) 2 9655868 ( 19904 ) . /NF)IIFEA
72— 7otatd 2 E5REZKSHPIGIOENME(2)1BMIEF49%E4577E, 1045 (2000
F)NWds,

20) Coy v. lowa, 487 U.S. 1012, 1016, 1021 (1988).

- 182 -



EFH Yy o ARCL 2RFH TOEAZEICRET 54457 / NAKAMURA Mariko

rooted ) ILEBISN T WHHIZIE, EREEO—MNCHLEMOEHLZTTIEEY T, @
RIEERANLCRBESPETH S E45HL 1221, XL T, ZORERETIE, FEACNT 5455
LAREONLEMIC O CEBBEWERE, A -2 L T, BENCEEEHT L L
([ RFVRAESRIAIC R & 5 & igam oIt 7222),

EFAEDTHEICEL T, HEEERICS ML 720’ Connor# 218 O 2 &= R ( White#k
FIES M) &, SPRMERIAIC L VRES N T 2FEEFILHETH L OTH L (| EY)
BREBERIZBNTIE, MOBETANCEEZE), HETIASET LI LN 6T Hé b
S LIREERETLLDICR TN FEOFEALITINL EAH D E1EHHL
7223), FEBRTEBRINLTNEIOMNSBDOONENE INIZDNT, TN EFER
IZBRL Twbd bl Th o, wThiol Th, {Zju%&@w)%uﬂﬁ%ljﬂ%ﬂ*]")%%‘lﬁﬁ“}%&)
bNBEN)IETHEH—HEATWSE, ZOL )W PREMOREMEEKNCIRESH > 120
. RIZABLCraigflJROEETH 5 &FE\bi’Léo

Craig#if ( Maryland v. Craig, 497 U.S. 836 (1990) ) 24 07$$’C‘Li\ IREEESD
WERESG—FHED (EAD» GWEADPRIF BRI L WAHEICES )T+ v 0 AR E
AWTIEIS T4 LeRBOE A —F 0 FMEICED & %}i’z%'ﬁ%é#‘:mﬁ?ﬁ Z
WEACAFGLIAS e L2 &4, WPRMEFIBICRL WA E S g bin’z, Craig
23R (O'ConnorFH A BEHEDNEERR ) I&. FEADTERE ( physical presence ). &
E RNSRH., BERDBEBICLLGFAADOEEOHR L 0 ) ROERIE, HEANIZFF
b0 EL THAESNLEHICEFEMYDY, 2, INeHL WBEERSFIERD
BRICRSELIZEERIATAILIZLY)  REWICHIRMERIEOEN ERZTHDOT
HDHEL, THEIE, NIRESRIEIC L > TRESNAHEOHZTIEH L DD KE
DHLDOTIE LW }E.Trgﬁl/ 1225 (L T, ZOL ) "W EIADHERIE, AHEKRELEE
DPEMIZEEZES LTNE LW &b H Y20, BEELAHRBEE(ERET L1201
PETH->T, #2, %E%ﬂ{éﬁﬁléﬁ RISNb L&, "THHIEEET 52 LEFe
NBHELR (T, "Craigi7 A Faswny, )27,

COBRZEOMNEICEDE—HEDOEe T4 ) 0 AR AT 52 A CraigT A b &b
I hrE IO, 9. AFSOEEMICEHL T, SFAREZEL Thl b
FE RNSMH., BERDBEBICLITADEFEOHRL ) MIROMOFRITHEFI
TBY, TNICE-> TAHEDEREMIERIN, LA INE, FETOIASDHES L
HENICEEDAETHL WEEZERFIEDPTAMNCRT A LETHICRIAET S
DTHBLEL2), L T, PEMICEL (, REESSHICBITOIHEIRED HK

21) Id. at 1021 (citing Bourjaily v. United States, 483 U.S. 171, 183 (1987) (citing
Dutton v. Evans, 400 U.S. 74 (1970))).

22) Id. at 1021-1022.

23) Id. at 1022-1024 (O’Connor J., concurring).

24) CraigPlJROIEA - R &L T, BNKRE - 7 4 ) 7151994253758 ( 19955 ) . /N§
JIl - BU4BIE19, 11584 H 5,

25) Maryland v. Craig, 497 U.S. 836, 846-847 (1990) (citing California v. Green, 399
U.S. 149,157 (1970)).

26) Id. at 849 (citing Ohio v. Roberts, 448 U.S. 56, 63 (1980); and Mattox v. United
States, 156 U.S. 237, 243 (1895)).

27) Id. at 850.

28) Id. at 851-852.
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H) - FETHEVTEME IS S MORENE, X DREMS T HICEH SN L5552 1E, RES
WEALETWE I T A ELKIASTAEFREFHREOFNPBEEXRLTEIINOTHALZ L &
HRL 2 BT, BMEORER, "TmEIc L) TE@EICEETS (communicate ) 2 &#°
TE&EL{LbLun-NEXRLEMHETR (emotional distress) &ZlF 52 &2k 5 &
WO ERBEAENLIREECRD L DT, WIRMESRIAE TR T 5 & 2T L 7229),

Craig7 A M&, "WELOMMEE EFRL 22 b, CoyPRTRD 6 N7z & 5 Lot & 3R
D BHEBI BN PEMASNIL, ITRESEICRLEWETE2L0TH S, Crawford
FRG . BRI EANBE T EHENL W WEADHSTH VSR E A THFS
NEFEERIAT A2 L MBERICHOVET LI LDOTARRETH L, LI BRALLT
5L DSOS EPEMETETDLHOTIE LW ERBLNLH30), CoyPlik R U Craigs
JRIECrawfordBlJRUBIOEEEZFIR L ThWbs T ¢ b, ETA Y v 7 ARICLBEEA
FMICBIL CCrawford IR ISE O TRHREAFFCEMPF LD LS I BL 2h b &
D, EL TEREBYH 5,

3 #EHDCourt of Appealstz 81 5%}z ( Circuit Split )

B EFRARAI6KIE, TALABOEECIHS TS L&A T S, T4IRTO
BT =T 5 LERDDIAATH 1A, 2002ENKIEIC LY 2 OHHEHIR S A
. RENKERG. BAOEEG(Q)EL THLICLTOL S Ab)0NHAEBMT 5
CEVRET LD TH I,

HRPFTMEEZDORIZE T, LUTOHBAEIC, BIOBATIZWBEAL S DS 4|
RBADIEET, ) 7L % 4 4D ( contemporaneous ) RAME 74 &5@EL TR
HILZLeBOBIENTED,

(1) FRELICHEEN, ZOL) LREERD LHNB LRI
( exceptional circumstances ) #*% % Z & ZEEEAL .

(2) HFHEBI20THEYLRER» LON, D

(3) BEREGLAZEMALRARAIB04ZR(a)( D) RV (B) = HEESHIATRETH 5 =

COWIERIE, HESCBEWTEASEBE L L ERO L BEIPMERDMRAISRLEF
K. TS LRI B BIBEIC . CraigT A b TROSN T ATEABI BRI %R E L&
BET 280 BAMOET A » 7V AR L LAASHERDOL LD TH S,
SEFREFRARANISRKICED W TER SN HSRIBERE IR, STANTSHATRETSH 5
BEICREME L TRIASN S LIk s, BHIZERIC SN, SURIFERE .
BE, BREOUZVERUERSNLLOO, fINLROONSEZ b, HEEN
BOMADEELHEL, SIS 5L ALTEE (pause) b 2 LA TEBAT,

29) Id. at 853-857.

30) Crawford2yk & . CoyP R U Craig2liROBERIZ2WTHETT 5 b0 &L T, HFEEA G
HEBRUIECTA) 0 HRERANTCEASHOAEM I LLEEMEE48545241 8 ( 20155 ) #°
b5,
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E7A4Y) s 2 ARICLBEAZEROANFEN TS EWH3D, 512, ZORIEEIL,
CraigflJ RO BEZETHWLNI—FHEOE T4 > 7 AR TR L, WA[MDODLEDTH 5
&, TASHATEMIRVTHNNGRIT I ERDLLEDTH L o, L (LD
Craig7 A b EERREICEHL WEMETH S & bIFHS N T 532),

CEY G REE L T, DPBRPAFOREBIERONEELAASLH, WD
EREITNSR[ERRL Tna33), 2F Y OFEMOENR S (dignity ) & E#% ( decoru
m) e T4 & (ML, EESFICABZETSEN WL LWL LEIADEEE XS
TEILEBOLNGEHMTHLI L) OQRABMDREXNEARDOE L FE2MERIT
5. @AY, AATICBROLWEFIIHEINGTNT & RUTEAMOEEHE
PICHEET A L REITALDIZ, FEADWSETICIEED#HITE (assigned
marshal ) 4RI BN E 2SS ( special master ) #BEBET L2 EABEL W L, @R
Eh. HME. AEARVREENVITIAE, FLTAVFAEAN. BAERPIBEAL X
ENERBIENTE, X¥DFEIF-ENEBSIENTELEHIZRIATSHZ &, OFF
ADWSIBFFICER T ABETHRT AL, OUEZEORBEAN AN SIBATICERE
THZLERDDLBZENFEFL W E, DEMOBREZEFZASINERENE I ER
HEANICBRLIENTEDLZ L, @RENDHEIIOWTRENH LBAICIE. IS N
T ARETREBRT LA ENETONT NS,

ZOWREEE CrawfordPRLARTICIRE SN2 DTS 54, BEEESIEL. GISF
RATEEMDOEHAFRINTHWEI L B, ABAICLOIRNZM, BEREEICLD
HADEFEOHRE V) BREMIFINATE Y SRR THLI L ERMWE L
T, NPHERER L WEDRBERL Tna3), LAl SREFSHKAIFIEZ OHIE
EEeARL LG, o7z, XDFZEDOCrawfordliR e FEL 72 & B b N b Scaliafk P E AL
PEREMLTEY, CORERINIRERIFERDPE W H 5 5L Twbd, FF
12, 2ONREZEY. Craig7 AP TROOGNTWATEEL ALK FEERET L 2D I2 )
B THLEWH)TEBBEKNELRENBLBECREL Tl Ea#PIL T
%3%), Scalia##IE |- L NIE | CraigfIRTHEFE EMROBHEMH/Z S L v LiERS N
r—=AmEOEeTA) 7 ARICLLPAAZREA, RAMDIDIZ G 72h 6 Lo TFE
%2 7% (full-fledged ) MyRIZZH S Z &ld e | EIPFZRDRAIISSA S OEHEIL,
QY T7LaALD(live) sFSICEASNSCraig7 A b EIEFENMROFAMICEL T
BRSNS T 2 RTS8, QEAHEFDHNIOSFISHRFINF - b » THREA
IZEFAEDNREZDHLIDTHLHEERL Tnvb &y 36)

COERERSHPIFTO LI [EBreyer# 2B O RN E R ( O'Connor##IE5 /)
L ENTHWNCHIDOD, EREZAVCORELEEHLEDLZ LG -2, b o
&Y EIooDistrict Courtlc 8T, EEHM (inherent power ). XIECraigh|ikfk

31) Advisory Committee Note on Amendments to Rule 26(b) of the Federal Rules of
Criminal Procedure, 207 F.R.D. 89, 100 (2002).

Id. at 100-101.

Id. at 101-103.

Id. at 103.

Statement filed by Scalia, J. on Amendments to Rule 26(b) of the Federal Rules of
Criminal Procedure, 207 F.R.D. 89, 93 (2002).

36) /d. at 94-95.

32
33
34
35

o = =
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ICHIESNTZREOHEFCONTED L ERETER Y 1 F )L18D35095 (LAT. HIC

FEREEMI5095 L W), HMMWHKOhTtTiU/7ﬁTlié£A 5[4 ER
HDoNbHIER NOEMHENAFRESKERBL TEAOKPIFTTHISINSG Z &°
Holeh, NN RMEEREL LW E I D _/Du\’Cti‘ HHDOCourt of Appealsh®
BT AHECHRICERNALNT,

F9. AEL CBHEESNERTHLER SN T /2Gigante2ik ( United States
v. Gigante, 166 F. 3d 75 (2d. Cir. 1999)) ¢#i@+ 56 &, ZOBEIL, BEHHE
THoIZARET 0T T L TFIZH LAY, FMATMELRTIEDIAIZLY)  ¢H D
BRCEMOEEFICEIANTWEIEN 6, REELNET A 7 ARIC L LA
BDEmERDIZENHIHDTH S, FEET li\ SMARET w7 LlIcL > TEDNT
W%E%@ﬁ %%ﬁkﬂﬂéﬂﬁb‘%ﬁ¢5”¢icﬁmﬁﬂﬂéﬁﬁf%étﬁ
SLA, AEBAUOPATEMEREGEBN T OO TRLWLEHESLE, =2—3—7
J‘I\l%%iﬂ&ﬂé\ﬁ%lms‘mct Courtld, HEFELAA ﬁﬁ’( E T EABAASDEEIC
EAHME S > TEHSINTWEEL T WARMDET A > 7 FRICLEAZME
oz, F2KEX Court of Appealsld, BZ, RNER., BEREEICLLFANRE
FEOBE, WEADHEB TS T A LICL > TAIAN R > (THEEICFEEELLEMRM
&ﬁtétuiCm@%%?éW%hﬁﬁﬂﬁﬁiﬁ BWAHBDOE T AY > 7 ARICLS
ASMICE TR THEINTE Y | EBAMEFDHRALOS5E iUbﬁﬁﬁﬁﬁ%¢
L5HDTHBEEL T, XOFMH LY bl WCraigT 2 F I AT 5 R E . T
XVRMEARE L 7 o EPIBT L 72, R OO E B ) B 37 F ﬁm%*(mﬂEﬁéﬂﬁ‘ﬂﬁﬂ
DET A 2 AR LBFHAZFMIZ D TETEESFI AT EEM IR U BN LRI, &
T ET AL EN) I ENTED,

T, Crawford2lJRBICED L 5 LR~ L SN Hh & FERT 538). 7. Horn
2I7& ( Horn v. Quarterman, 508 F. 3d 306 (5th Cir. 2007)) # 4% &, ZDHEZXR
. TXHF2MORPFPIFFICE T, AN A FMTIEERDORBOFABEZEIZHTL T
BAMBMOE T A > 2 ARIZL DAEASRENERES N, 57E3$|J#|J{9% ( BRIV & FIA~TREE )
AEWEI N, XDK, EPOAFRESKOB SN EnHILDTH D,
?E?é.‘lzli%’-@%ﬁ’é%f%?ﬁﬁkmﬁ@n_Ou\TE%E’\JEHMJ bfiﬁﬁf“%é ERL . AP

37)  18mRIEDIRES . HHEMERS. MHESEL (IERDENKEE, RIETE=FICHWHT S
PRERDIEATHEHEIZE N T, F,Uiﬁ@l: TAI) OV ARICLSEASREERTDOLHRETH
5, BEMICIE, OBZREFBMHOL, SIS TE L WSS, )EMRILESICL > T, HFR
BAMSTAIETRHMNE b 7~ e X 5 EBEFEOMAEMA H 5 LIS N A5E . (i)
LFREBIEMHNEDOMOKRES S S35E. ((VHEANEABADITAICL > T HAFREN
SIS AN TEL  hoBE, ChOEDWTAADERICELY . UZIESELSAAEO
FEEICBNTREADHBI CHS TELWETOONLIZ ENFEH]LEL > TS (AREEHM
3509%%(b)(1)(B) ) .

38) %k, FE2XEXCourt of Appealsld, IEXNEERZFEZ KL WP ( summary order ) Tld
H5H0D FRENEH#IS095F(MD)NB))-EI SfTbN RO T+ » 7 RIS L5
SFASMICEL T, che@Roio=2—3— 7 NEHHX O45REDistrict  CourtloHE D%
BildZ v & L 72 ( United States v. Graham, 707 Fed. Appx. 23, 27-28 (2017). )., b~ ¢&
b, Craig7T 2 b €3 AL T WD IEGiganteJRD AT Tz X IT EAE LW EDIERED

% (]. Benjamin Aguifiaga, Confronting Confrontation in a Facetime Generation:
A Substantial Public Policy Standard to Determine the Constitutionality of
Two-Way Live Video Testimony in Criminal Trials, 75 La. L. Rev. 175, 189-190
(2014).),
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HAFIE, MBELABADIZWDO T, BFHIHAPFRP IS TS5 LERD2,
5 EIX Court of Appealsid, Craig7 2 b €gi#2 &L T, HEMICEET 5T ERI ALK
MERBEN D122 & TRNEILUNOBERBMERFSIN TW2Z & o fEZL 2EPIE
DAEERLFEA EETDO L 72, CrawfordPlJRIZER LRICE W TERICHEEL 2=
ZIBEERAIN LW & &2, CraigPlIRrI R THICZEBT SN EBFIRET 5 2
ERTELNWT EERMEL TCCraig7 A+ EHRAL TWAFICREFEREEET 54, AFH
RESRICETABEELE WL, XOFRPMEICHREDHLREBICRESN LW &
EHOMICL CERIEKE W,

SRMERZEZRDTEE &L TE, Bordeaux 27k ( United States v. Bordeaux,
400 F. 3d 548 (8th Cir. 2005))A#*H 5, ZORETIE, MILFOHERES. AH
ETIHEBIC—SEILArRLEYr -2 BEFHTIETTH-1212DI0, REED
RABMOETH ) > 7V ARICLLAASHERBOLLHBLZ T, SBFKBREIEIICHK
LEANDPTESEL Thh. REFECOFEICLINE LYV BEICE TS TH S L
FRL, FERNFMEL Th o h > HRBEBARINICRLZ, #7724 2 2 MK
D& REDistrict Courtld, HRAEEZTHAFZRFBICEHBL 2 LT, BEAPHEAITIES
T52E RUBEICEWTIREOEAICAS A Le/NTno LREL, TREN
Bt 6 (RFADIEETIHEIS T e WHEIRAMOE T4 ) » 7 AKX L LA
fI% 22 5 4 REIEM3509%(D)(D)B)I)ICESE DO HETEBEINSL Z Lok - 12,
FE8WEXCourt of Appealstd, WHRBDE T4 > 7 HRIC L 5XATRIEIBRR &
(face-to-face ) R L FBELFZEND LD T L (. —A@EMOET A Y > v HRICL D
SIREXENITZEZTDLO LW (FBFEIE. TE=2DOKES, TNAETICEMIN G D, WEA
ICESEHBTEIAATHEZICBEMINE P L REBIFICEEAESNS ) 2 L6, Craig
TAMERAINSTH L LHERHL . RERPAFTIEAZREOWE AT T 4B MmA E
ABATHLIEEREL Thuhn el T WMIERETH B LiEHmOT 72,

F 72, Yates#iR ( United States v. Yates, 438 F. 3d 1307 (11th Cir. 2006) (en
banc)) THMNPREREN RO LN, TORETHE, RERE, G, £— A+ 7 THEME
DIEAN O, XDFER - SZFEHCHERTRTH L L DD T A1) ANOFEMICIEHREIT H
5LL T, WAHARDOET A v 0 ARICEL > TFAIET A2 LERDLIL YBRZTHH-
2, 77w IR ESBHX DA REDIstrict Courtld ZhzE N, MEENTEERESEIC
RERCFEMEZRMT 6 W) BBELAHRBEK € FRL TEY | "TREREICERERLD
AEICEBREBIRT L2 LWL H S L bEiHLI:, B, EEICEREeTAHY) 2
RDOTZDODREN L >0z —IRFHISETMRBREEFTICEEL TAMNTOLNT,
£ 11 EIX Court of AppealsidCraig7 & b & A TRRMERZEZREL 724° ( United
States v. Yates, 391 F.3d 1182 (11th Cir. 2004) ). REENF KIEEICB T 2 HE
HaRFL, @ oHonz (United States v. Yates, 404 F.3d 1291 (11th Cir.
2005)) ., KiEE L. AL OGiganteMROEEEBEL . WAMOE 74 1) > 7 FHRIS
L BHFAZICONWTHCraigT A P EFEATRETH L EL 2, XL T, BEHPFTIE N
EMICETAEMEM, T MEREDERDATRAMOLE T4 Y » 7 HRIZLBFEA
SEMEHFAEL A, TNECraig7 2 M AHETSIEEEL ALK LB WL T, BHIC
BERTHELECHUEDEREAPNLCHRESFN CSNTnEnel, FREREZRD
1z
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oLy, HEHPOCourt of AppealsicEWTIE, —FHmEOETAHY v 7 ARICL S
SEASERIIC /)b\’CCralgTZFﬁ;ﬁj)Eﬁéhé EERIREL T, WHEMOETHY) > 05
KICLLFASRIC L EREICCraigT 2 b ASEASNS & L 2HAF & . WAEDEE I
ﬁ LERERE I HEL CHAMBFAAAIORK ERAMROEHABERAINS &L 2HPIFHH

AMBDOHPIFFIZE LTI S 612 ROLN LT PAEMISRIT AN E L FHitlc
%ﬁﬁ%éxaubﬁgwen@

4 MoeT+Y s ARICLSFEASHOEIR

SRMESRIAIE B IAMBIEEEL UNICVFERINSZ o MEICHDBEEIT S &
Crawford#iR#% b Craig7 A P EMFELZMNEL T AU 7+ =TFTMNrEH 5, 5
7+ )L =7 INFIEB 13475 ( California Penal Code §1347 ) (&, sEA#1I3mLLTOIR
BTHLBEIIENT, UTOZTOERIRDOLNDL L &L, HRPE. BE. BEA
BROAEANDNEWISRT, 74 ) o 7 ARICLBMAZMEHT I EANTEHER
FLTwWaE, 2120, RA[IICLDLOARATHY , WH@MOE T+ > 7 HRICLD
FEAZSMEEMBLIZEL THUTOQ)DERANFRDONLSEIZOA—HMAIZLE I L
WFTEBD,

(1) HFHRBOIASHY. UTFTOWTAHLDOBEEICEHT SHRICHELILENDTH S

(A) BFREICHL T XBEFREL LL TR

(B) 667.5%C@)IBWTEEREINTHNLENNERE

(C)  273a%XIE273bFETED OGN THWIERTH-> (, B RE\ENHEE
THbHHD

(2)  HUTOA)BZEENIZEINTHNEEHD )L HFBHEICHL TELS
—NBZLEOEE,S eTH ) 7 AREFAL LT NEEFZBEIGTALL

ﬁaﬂﬁKm-&éﬁ&ﬁéﬁgwbﬂf%é_tﬁ‘%Bﬁ?ﬁﬁ_iéﬂ
W% b > TERESINTWET &,

(A) UZBEI/BEAOCEMNCIS T 4L, U BEFBRLKHHNERE
ZF, UHBRENTAEL CAHSFIAFEEICLLEBHINE L

(B) WEANUFILREITIICHII> TNBEFIHLIZZ L

(C) #WEAD, BHRES/ LM COMOFEPFOFFHEIZHEAL, HL (E
NOoDFHETIESTT S5 L e, %L(u@méﬁénm\xiéaﬁ Y
FZMILEEBERL. BL CIHEFE %ﬁ#é*té%ﬁéf@‘xéM/i
ZL I XDOFREIC Ek*%i&%bﬁé& AL, HFREEL (IEXOFKK
EESXL EFLCIRESNNBENCS EEZAL . UZREEXCOREN G| BT
tEEl, RITUFREOFREEET LZAL 22 &

(D) #EAD. BILREITHICHh o> THZREICERLBEELADbEL
¢

(E) WEANIEAEZEAL, BEREAXE AR, BFZBREVFASERIT L LN
Ta&u hbL)hBEEL-2T L

H

H
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AL, RETROOGNTW LRI T 5I2H12> T BFRBEOF
. UHBEEWEANEDOREGR, UZRENEE (handicap or disability ) .
RFSNTTAOMEECEETLI LD ET S, UHREHNTSEIEMRL I EWD
ﬁHTu‘$%thTEmBhTméﬁﬁ ?%ﬁé& EDIIS AR T D
IZRBETHLEN)THLIAMNE LT H
(3) E?in7ﬁf‘ﬂﬁéhé§Eﬁ\ﬁ%E‘M . WEARVAEA
2L THHIREOBRG R E FéEﬁt@%#ébmf%é_q

DL AN TAN=TIERETHY >V ARICLLIEAZEIZ O Tl WE
WERL Tnd, XOFHEIOWTHRMERENrBANL T EH . HECRNRES
bHEVWBAETH-TH, HEAFMORBIC LYV A ROON L LEbHBEITH
539 ZAIEKL T, LVECHEEETE T A v 2 HRIC L DIIASHE DD 5 M
bbb, HlalE, 759 = 7INERS 4 b L1103514% (11 Delaware Code §3514)
FLUTFO LS IZHEL T b,

(a)(1)  FPIFFIE. R& 4 b L D35135(a). # 4 FL10D1041KICE W TESE
SNTWAREHNREN. RURE A b LDT685THETTI85% KU 13125:12181F 53D
RICRELFBICENT, LUTOBEEICE, 1IEREPIEARIE NS DIPTROBK
EZBIDEENTIHSESE, TNEEeETHY 7 ARICEVEETRTZ L EeHmS
THEIENTED,

a. HBHELEH. BFEF/HhFPITONLZ L D
b.  HPEA. é&ﬁkﬂuwi%ﬁﬁkfﬁ THELERBICTES L
TEL (b EDERGIFEHNEH/EZTIT A LICLLERT AL
(2) MRRE. ABARVPEPE DA, é&ﬂkﬂum%ﬁkgﬁﬁél&
NTED,
(3) ETAUr I HROBIEEIL, HEIDITETELIBHTELDET
s,

(b)(1) HHFHEIELANBHEENS T H) > 7 ARICE VIS T 554, LATICIB

FrEDHEN XOPEICEET L ENTES,

a. RMEE

b. HEA

c. ETHIREDRESE. RV

d. HPAFOBRICEY, EETNELZTANIHEEZDEILICET 5
Z(EFICHAL THHEIANBHEEEBRERL (S2EEETD)

(2) MUFEFARIBEEEZELIrE T4 > 7 ARICLVIEFEL T /. HAE
BUOHWEANSIEZEIZWE LD ET B,

(3) HABERVUEEAL, BFEAAANRBEEENLESL THEEEICWEE

39) Christopher Y. Bouquet, Child Witnesses, Pro Se Defendants., and the
Confrontation Clause in California Abstract, 29 S. Cal. Rev. L. & Soc. Just. 365,
379-380 (2020) (citing People v. Powell, 194 Cal. App. 4th 1268 (2011); and People
v. Lujan, 211 Cal. App. 4th 1499 (2012)).
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&L EYLBTHFRICLVFTC ergrens,

(c) AREDHER, WEANBCOAES 2HEICLEAL 0,

(d) ARFE, WEAOR—MEROL OIS, LW EER VS AL RIS IE
HICERT A LeF 20D LML TR L R,

() BHAANBWEEOLESCRET 6L MBFHHEEICHNL THFKEE
SrARESNLFROFI-EFFAS NSO S E BT AT LHEEH5L500
2. BEFHEITAET - T BHEASERET SERRVLBFIASOAREAE
FHEUEEIELLTNIEL 6%,

SORER, €74 7 AR LS LT NIETFEAA TS ATEEC L STTAEMA H
L5 EETHEHRDTNLNET, A TrL=TMNiELVIFECHLEEL 2 S, 1272
L. EAHLPECHETLBAERBRA SN TWEZ LICHEZEEE TS, £3I2207
CHEEYN. RASMICET2THEI 28N EICL - TRBLIAANEE T R LHE
FlER VIBDLEBEINTWIALTHAHL0), COLSLEBEAIrSGTEE, WEANE
CHECBIRTGBEICIE, FFAICES>TEAY 7L =TMNELY ELWERED
L1556, LAED2INELY bigehr L REELRAT LD LEL T, 7 0 #MIE92.545%
( Florida Statutes §92.54 ) #°% %,

(1) B2 TRUVIEABDIERICL Y, 18R ITMNEED H b EE R IL
SEAD, ABDIEETIIT A5 LeROONE EWEAPHEHR THELDIZZE
D) &b (at least moderate ) FETHEE R E X A MEUBREO AL H
D, XIE90.804FK( DIV I IS FATBETH L EDREN H LIGEICIE, R
PIFTIE, BEWEBNLFEAICEENTHSSE, e T4 7 ARIC&
DIRTZEedmDTHIENTES,

(2) B TE, BFWEELEL CHFTEA. BEBEESEL CHTEAOREAL
M. EFERRAEL CEFROLTHOOBRAN REE. HEAEL (I AE
A, REQPHPENVBMET, ChEITH)EHTES,

(3) HHE. MREE. WEA. AEZA. ET4 ) VREEDREER, BRE.
BURPFOBRICEL) UFREBENRMNEEDH L5 EDERNICE T 5ET
HoT, BHBHICBWTFIAL L O WEDORKY | SES &L T 5/,
XDHBEIHEREST L ENTED,

(4) EHWEBRVILADETH > 2 ARICL LIS, HRPFTIE, WEA
XL CIEELP G BFZIASERLIEERDLIENTE D, ZOBE. YT
. MEANPLBWEBENBTADIESEHRL, CNEMCILeFTENL
Toh, BHUWEEBENBIAN, BEADFEeES, XEXDOREALI LML
WEIRIEL L NIE L 6 G, WEADAEEIL, RYFMETIAEALD
R IEEENEFTOHEMNLBEC OO TH LS, 0L LEAFZOREN, HEHY)
LBEBINFERICL > TRMESNLITAE L S %0,

(5)  FAIFTIE, B@EIC LY RFISED CPMTORBIZ O v TEEH S FEKR
EhTH5bDETH,

40) /d. at 368-369.
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CORER., —HEOETAY L ARICLAFAZEMERDLIZH > T, SEAD
WM ERES . TREADHEAILITOHFSICERRT A LERDIABRTEH L, XD
M EREOREICE T 2 REFIERICECAIC L > Tnd Ena b, ébtmﬁfﬁ
EFEL T, 7Y/ FMEIEIE13-4253% ( Arizona Revised Statutes §13-4253) A
H 5,

AL, MBEEOHZTUISL) | BHEISHEENOBETIHAS S, TN/ B
FHEOEEZARVEEIEBICRIL L), €74 v 7 ARICE DV EEICS
NEMLHETZLERSTHI LN TESL, ABARVREE., YUARBELIRE
TLLDICPELE HFZREOTRILI-ET 5 L ﬂénéﬁm&n EE
DEErR, UFHREBELEDICHDPEICEB T L ENTEDL, HEARPRE
BOAN, UHRHEICHMT AL ENTEL, YUHREBLBIET HHEIL. YR
BEOSH, XOLERT, FEB(IENATELEIBEERA7 ) - EL
<M~7—®é5tmiéb®&¢é# é& EICCDLRERON, NdFEE

MANEZ Ehhnk il edniE s L ORPIFTIE. WEANSKHKIRED
=R A=1CE; A _n&rﬂgw_&&g?*fbmt#éﬁ é&)ﬂ%ﬁ%&%kmpé
B& NEXFOREBLZEPTNLEIBRIL LT NIEL W,

COLHIZ, Craig7 A b &#3FT 5 M. Craig7 A b &) bIECHrLEEERAT S
INAREL Th bbb TH LD wFhicl Th, Crawford#liR &5 ICE#HL 2R
THLEWEHITHS, 1ILIcd, CrawfordPirE ZVT THEA LDFRERD LN S =
E e BEANCEL T REAPRABEAHREL Ce T+ ) » 2 RIS L BEE
ASHEERDLIMOLD L, WEAPERERIRE T A5EICIE, WIREOMBAZEL &
o nwERBbN B H42), JIITE#'JF)T@%Z I2£0, BEAIZODWTHEADPREL RE
WTOETHY) 7V ARICLLAASHEAVBOONEGZ ELHY) | ZOGEITIRE L
DEREELDNENH 5,

2L, Skypee FIFAL 723EAERA, £ 4+ MNEBETHREINTHSIEALTEHE
mh - T ( face to face ) s ) MR (XM ) £12EL % & L 7ZDuaneif
( Missoula v. Duane, 380 Mont. 290 (2015) ) #"h 5, ZHNILEMEFHEMH T, T
LEFROBINEATEEAT AN 740 =T NS ERBEL T2zl ZI-WF@
BWEAECEUVIBOAPIXINLCNHIESE L L MRV AFBEEADOEHEABKIZA
ELT REEL O, BBEEADLRNIEET TS5 &, XNIEEZEEAN Skypeé’r
LTS T4 ENIRESINT, Municipal Courtld, RIEBOFSHEZOLNLNHD
D, Skype&  BL LAISIENIELREL L WEL TINERD, BHEAICIELERTF

41) 13t b AREVEM3S0950D)(D) L T, LV ELWEEEZRATSMEL T b
M (Wash. Rev. Code Ann. §9A.44.150) &=z xF # v b (Conn. Gen. Stat.
§54-86g ). LVIEXHLEEEHZEATLIMEL T7 1447 (lowa Code §915.38) & <+
F 21—ty M (Mass. Gen. Laws ch. 278, §16D ) ##BA 3N Tw5 (Caitlin  Erin
Murphy, /t's Time to Extend Maryland v. Craig: Remote Testimony by Adult Sex
Crime Victims, 19 Conn. Pub. Int. L.J. 367, 375-377 (2020) ),

42) HFTEEE & RE A DOKRMEREE JEFHHR129%6 - 75 ( 2023F3ATHUTFE ) S8

- 191 -



BIZEE A 218 2=

RIS W SN, FE45)3EXDistrict Courtld Th & #2L 72, £ 2 FMNESRPIFT
. SEADPMENICEET L EALBELWHDOD, REEIESKkypelc L 55 S & NE
ETHBRVICXRENNBEFEIFRAL THWd I L, RMOFHEIEILEERFEIENTH
D, SEAREED L, V7L AALTAISL. BERIFAPEISERFTRNFZMEICARL
TWbBR, XDREFEEHEL, XDI= &@<_&ﬁféf®1%of RO EE L
2UWHRINTHWEI (NG, WNREIRBEBESIN T nw EfE@mIT 7,

5 7XA) ATOZFERRT

PAE. EBOTREAMCEM-ET 2741 > 7 ARNIC L GFFASHANONE &
HATELA, KECHT T, OCraig7 2 b, @Craig7 & b I #EF 5T KEM O EAE
QEAHEFAHANOSR & RO ERE ("TAESFATREMIRUPTHANN L RRL ) . @F
PIFFOREBICESWTET AN LV ARICLDHAAZERERDLEFHIH L LWL XS
Thb,

CDHLbOQRUOIEEIT 5Craig7 2 F DFERAHEPERFEFLL T, MEeTEELR

HE L EH1NICHDESICEDLNSE, Thid, WRELLIEBEDOHE (—EDRE
CRONZEZDA ) XOFBICNT 2HEOEMALREE (FHNERISRons0y &
DIREDORHHNE BRI BEINLGONP ) #EEH5LLFRICEHTIRENDHE ("HE
ADERNC BT LHASICRERT 2D THLEPELHLDON ) EliZhhrb->T{ b E
2% 5, SHRMERIAIC L > TREESINAMEDOFZLE SN LATNEIEFIT EZ AT
ééﬁ&iéﬁfﬂﬁ&%;t%éﬁb E7A ) 2 ARICLBIEASREOHATEL X
TneEn) I ETRL S, SES LI MITEEA ISR L TR - B ICHESEE

%%&%15¢u7ﬁ¢mugaaﬁkmbné Lok b EBbNA, Craig7 2 b
EXEFTHOEFHRICENTH, ZOHEEICraigfliROEEC REESEMHICOARESN
B THLENWEDFEFRDBLINTWELEZATHEHNN), EORENTEE 4 N
BN E o Te T4+ v VARICLBAASHNFRBOSNEDD | 5| &R & PIFIOERE L
FRSNETH H49),

20O &£ ) %Craig7 A b &Crawford#Iik & ORFRIZD W TE, @EFHBEFRADRANLS
FLERFRDOEMELIZEAT 22 LIC T bScalia P EDIRFEI S EIC L 5, FESKIE il
FEEBIZOWTOHRETH 54, ScaliaRPIEIE I NERE/MUROFAMICEIL T
BAENsT7abTHBEEL T, Craig7 2 b EIEXFIL Tuvy 545 Crawford$ijr b F 72

43) Daniel Robinson, Confrontation during Covid: A Fundamental Right. Virtually
Guaranteed, 12 U. Miami Race & Soc. Just. L. Rev. 115, 135 (2021).

44) o FiRTHLZENTPREM EEETAIERELVEBEINE INICEHTEIZERELBN TS D
D <L T, Jefferson Wolfe, Virtual Witness Testimony and the Zoom Age: A Sixth
Amendment Violation or the Future of Criminal Law? 91 UMKC L. Rev. 217,
229-230 (2022)7°%h 5,

45) Crawford2JRDOR$ 2T 2L T, " EE IS OEEMMRDOFER L L6247, WM
ANBERICMEEZEDLEDOD W) ZODRIRAFOEETH Y . Craig7 A b IEBIEERIRE T
LHDTHLEDEHOH S (NARE - FIBE2, 11H), COXRHFEMHY 5 <& Crawfordl
Wi, THEE OV T, GISOEEMEROFREL T ChBEEKICMEN;H L HDEHTH
L5lnwaXH5Ths, 1220 THEIXENBERICMEEZRDSL EL TH, YA B
LNGEWEN) LR LG WERBbN, CraigfliRbIESBERDEEME R E L THIS &
PO bIF T,
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EEINMBROHFAEMICEAT 5D THY)  EZEER e #EL 12Scalia® P 1L Craig#lik
TRMNER ( Brennan# #|®. Marshall# #|s kUStevensHHMES M) &L T b
Lldnzt, ¥D%bCraig7 A b BTSN TWLERIRT L EHTOAETHL LS IR
s, BIROBEY . 7+ 2 ARICLSGEAEMIE, THEANEET AN
W, WEADHLT A VMONREATHBINLITNEFIRAT AL LR DD
LTH5,

A EFARNISG e A5 & HMFIRFRICS T SEADIEWATREAIE L -
Tnd, ANEc, (A)BZEADIESH, BEROFBICB T 2EELEEICHT 4/
REDOINERMETLILDTHLI L, B)BFHMADPRPNDOHIEEHRT 52 LT
SHWAHERREOTREMA B S 2 & (O)BZALAD T £ ) HIZB 2 (HAFENF AN O
HEAHRTE LW L, DIWEADLLEE ) T EATESLWEBA, ()HBZKLAD W
LEN . WEASFMBEIRFEICIOE ) T LEFI LT & ()T AD BEHRF
ThoT, BELCBREFWMROMEGEL . BELADWSIEMTRIETE LN &
() WEASBHERE SN TWEWEAICENTH, HREBERFHERIEAPEL (HE
FFEBNDOHELRIT T 2 5EBHLEMEA LN, D5 bnThhrThsbZ e (B)
WEAN ., BENLEFRIZL > T, HRFRFEREICEROILISMATE LN &, &
WOBRTOEMENTHZINIZZEIZOHA, HEADTEN LK ENTHAZIFIRT 52
ERROLND (FFRC)3)), $H5T 5 ¢, RANLIRBIRFHETIE, RNZRAOK
& 2FV)TNEIOEErELoNAZ EN 6 CrawfordPlJROEEIZR L L E v )
LN XS THLH, TO[T, B EFAHAISGFKICED HAERENE DA,
LNVEZECHEORBETHLEL T, TN ETFARBETHLBEICOHAET LY vV
FRICLDFAEFHIDBOONINETHLEDRRH H 546),

bodb, WHAMOE T A > 7 ARICLDFAZREOBE. —HEDHEITE YR
BTN EI EREELDTEH A WEL T, Craig7T A b &) bEXCHLHEERATRE
DR SEAZRAY TILE A L TiThbN 5 ST CrawfordPJRDORD 5 HRD K
NEEOME LY LENLTWEDT, CrawfordlJROEMEETH- T LORRY BZT 5
n548) L#L, ScaliafPElcLniE, 74 > 7 ARICL BT AZMIE—A@EIC
LARAMIIZLAEZETHEITHENZ LS, QRVOD L S LHEIZLLZDTIE
(. 2% LbCraig7 2 D LS LHEAFIEFNLREINROON S vy T LItk
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[Abstract]

Study on the Cross—-Examination of Witnesses by Closed

Circuit Television

NAKAMURA, Mariko*

Japan introduced a protective measure for witnesses including victims to testify
by closed circuit television through the amendment to the Code of Criminal
Procedure in May 2000 to alleviate their psychological burden during testimony at
trial. Its scope was expanded in June 2016 and is under consideration by one of
the subcommittees of the Legislative Council of the Ministry of Justice for
additional expansion at this writing in January 2023.

Criminal defendants, on the other hand, have the right to examine all
witnesses. There are discussions on whether the right is constitutionally affected
by wusing closed circuit television. The Supreme Court of Japan ruled the
then-provision constitutional in 2005 but it is necessary to carefully examine the
meaning of “face-to—face confrontation” during testimony and the need to restrict
the right. Therefore, this article considers what should be taken into account to
allow witnesses to testify through closed circuit television with reference to
Crawford v. Washington judged by the Supreme Court of the United States in
2004, which put great value on “face-to—face confrontation” in relation to the
similar right as the Japanese one, and the subsequent discussions in the United
States.

Key words: Protection of Victims and Children, Closed Circuit Television,

Cross—-Examination, Confrontation Right, Face-to-Face

* Associate Professor, Faculty of Global Informatics, Chuo University, Ph.D. in Law
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